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A. INTRODUCTION 

This case presents this Court with the opportunity to 

provide guidance on two areas of law that sorely need it: the 

shifting landscape of Batson objections following this Court's 

decision in State v. Jefferson, 192 Wn.2d 225, 429 P.3d 467 

(2018), and the admissibility of mental health defense evidence. 

David Morris, a veteran diagnosed with PTSD and 

autism, was convicted of first-degree murder for stabbing his 

former girlfriend to death. His defense was that he was 

experiencing a PTSD-related flashback at the time of the 

stabbing and was thus disassociated from reality. His trial 

raised intersecting issues of combat trauma and 

neurodivergence. 

Despite this, the trial court prohibited Mr. Morris from 

introducing any expert or lay witness testimony to corroborate 

his mental health diagnoses, on the basis that this evidence was 

not "relevant." As a result, Mr. Morris' defense was 

completely undermined. Because the constitutional right to 
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present a defense is foundational to our system of justice, this 

Court should accept review to provide guidance on the 

admissibility of mental health defense evidence. 

This case also provides this Court with the opportunity to 

clarify the proper Batson framework when a party has engaged 

in a pattern of striking jurors of one gender. Here, the State 

used seven out of its eight peremptories to strike men from the 

jury. Yet the Court of Appeals concluded this was not prima 

facie evidence of gender-based exclusion, and further held that 

Jefferson's modified Batson test did not apply to gender. This 

Court should accept review to provide much-needed guidance 

to lower courts on pattern objections as well as the scope of 

Jefferson's modified Batson test. 

B. IDENTITY OF PETITIONER AND DECISION BELOW 

David Morris, the petitioner, asks this Court to review the 

opinion of the Court of Appeals in State v. Morris, No. 83157-

7-I (Jan. 22, 2024) (attached to this petition). 
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C. ISSUES PRESENTED FOR REVIEW 

1. It is constitutionally impermissible to strike a juror on 

the basis of their gender. JE.B. v. Alabama ex. re. TB. , 51 

U.S. 127, 146, 114 S. Ct. 1419, 128 L. Ed 2d 89 (1994); Batson 

v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 

(1986); U.S. Const. amend XIV; Const. art. XXXI, § 1. Here, 

the State used seven out of its eight peremptories against men. 

When challenged by the defense, the State only provided a 

gender-neutral explanation for the last man struck in the pattern. 

The trial court did not require the State to provide neutral 

explanations for the other six men struck before overruling the 

objection. 

a. The Court of Appeals erroneously held that 

using seven out of eight peremptories to strike men from 

the jury was not prima facie evidence of a pattern of 

gender discrimination under Batson's first step. The 

Court further erred in not treating this first step as moot, 

as required by U.S. Supreme Court precedent. 
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Hernandez v. New York, 500 U.S. 352,359, 111 S. Ct. 

1859, 114 L. Ed. 395 (1991). This Court should accept 

review to clarify that a pattern of striking one gender 

from the jury is sufficient to satisfy Batson's first step. 

RAP 13.4(b)(3). 

b. This Court should also accept review to impress 

upon trial courts that the State is required to provide a 

neutral explanation for all jurors struck in a pattern of 

exclusion at Batson's second step. See, e.g., State v. 

Brown, 21 Wn. App. 2d 541,556,506 P.3d 1258 (2022); 

RAP 13.4(b)(3). 

c. The Court of Appeals held that the third step of 

Batson as modified in this Court's Jefferson opinion did 

not extend to gender. Review is warranted to clarify that 

Jefferson modified the Batson test for all protected 

classes, and that an objective observer test is therefore 

required in analyzing gender-based Batson challenges. 

RAP 13.4(b)(3). 
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2. The state and federal constitutions protect a 

defendant's right to present a defense. Chambers v. 

Mississippi, 410 U.S. 284,294, 93 S. Ct. 1038, 35 L. Ed. 2d 

297 (1973); California v. Trombetta, 467 U.S. 479,485,104 S. 

Ct. 2528, 81 L. Ed. 2d 413 (1984); U.S. Const. amend. VI, 

XIV; Const. art. I, § 22. Here, Mr. Morris' right to present a 

defense was unconstitutionally curtailed when the trial court 

precluded him from introducing any expert or lay testimony to 

corroborate his mental health diagnoses. The trial court and the 

Court of Appeals both determined that because Mr. Morris' 

proffered expert witness could not testify that he was 

experiencing a flashback at the time of the stabbing, the 

witness's testimony was inadmissible, as was the testimony of 

lay witnesses that Mr. Morris suffered from PTSD. The Court 

of Appeals decision conflicts with its own published precedent 

in State v. Mitchell, which held "it is not necessary that the 

expert be able to state an opinion that the mental disorder 
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actually did produce the asserted impairment at the time in 

question-only that it could have, and if so, how that disorder 

operates." 102 Wn. App. 21, 27,997 P.2d 373 (2000). Mr. 

Morris' proposed expert testimony easily met this standard. 

Review is appropriate because the lower court's decision 

conflicts with a published Court of Appeals' opinion and 

because the admissibility of mental health defense implicates 

the constitutional right to present a defense. RAP l 3.4(b )(2), 

(3). 

3. The state constitutional right to a jury trial is inviolate 

and the scope of this right may not be diminished. Const. art. I, 

§ 21. When the constitution was adopted, the law required that 

jury selection be conducted in person, not by remote means 

such as telephone, telegram, or letter. Jury selection by video 

thus violates the state constitutional right to a jury trial and 

warrants this Court's review. RAP 13.4(b)(3). 

4. Procedures that unfairly restrict a person's ability to 

select a jury infringe on the state and federal constitutional 
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rights to a jury trial. The use of video to select a jury restricts a 

person's ability to fully assess prospective jurors for fitness to 

serve. Further, the right to be present during all critical stages 

of a trial extends to physical presence before the venire. Jury 

selection by video thus infringes on the right to an impartial 

jury, to confrontation, and to be present during jury selection. 

Skilling v. United States, 561 U.S. 358, 386-87, 130 S. Ct. 

2896, 177 L. Ed. 2d 619 (2010); Maryland v. Craig, 497 U.S. 

836, 855, 110 S. Ct. 3157, 111 L. Ed. 2d 666 (1990); Ham v. 

South Carolina, 409 U.S. 524, 527, 93 S. Ct. 848, 35 L. Ed. 2d 

46 (1973); U.S. Const. amend. VI, XIV; Const. art. I,§ 21, 22. 

The constitutionality of remote jury selection warrants this 

Court's review. RAP 13 .4(b )( 4 ). 

5. The constitutional right to a fair trial is violated when a 

trial court erroneously denies a motion for mistrial. Informing 

the jury that the defendant has been incarcerated pretrial 

prejudices the presumption of innocence. Estelle v. Williams, 

425 U.S. 501,503, 96 S. Ct. 1691, 1692, 48 L. Ed. 2d 126 

7 



(l976);Holbrook v. Flynn, 475 U.S. 560,567, 106 S. Ct. 1340, 

89 L. Ed. 2d 525 (1986); U.S. Const. amend. VI, XIV. Here, a 

witness for the State testified that he had seen Mr. Morris in an 

"orange jumpsuit" previously and suggested he expected Mr. 

Morris to be in the same jumpsuit at trial. This informed the 

jury that Mr. Morris had been in pretrial detention for nearly 

three years, suggesting the court regarded him as dangerous, 

and thus guilty. The Court of Appeals erroneously concluded 

this was not prejudicial, in violation of this Court's established 

precedent. RAP 13.4(b)(l ). 

6. Jury instructions must permit the defendant to present 

their theory of the case. A "first aggressor" instruction informs 

the jury that self-defense or defense of others is not available if 

the defendant provoked or commenced the fight. As this Court 

held in State v. Grott, 195 Wn.2d 256, 272, 458 P.3d 750 

(2020), the provoking act cannot be the charged conduct. Here, 

there was no evidence presented that Mr. Morris provoked the 

need to act in self-defense or defense of others. Yet the trial 
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court and the Court of Appeals both concluded that this 

instruction was proper. Review is warranted as the Court of 

Appeals' opinion conflicts with this Court's Grott decision. 

RAP 13.4(b)(l ). 

7. The Sixth and Fourteenth Amendments do not permit a 

court to impose an exceptional sentence unless every factual 

finding necessary to do so is found by the jury beyond a 

reasonable doubt. Hurst v. Florida, 577 U.S. 92, 97-98, 136 S. 

Ct. 616, 193 L. Ed. 2d 504 (2016); Blakely v. Washington, 542 

U.S. 296,306, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004); U.S. 

Const. amend. VI, XIV; Const. art. I,§§ 21, 22. However, the 

Sentencing Reform Act mandates a bifurcated process, 

requiring the jury to find the existence of an aggravating factor 

and the judge to engage in a separate factual inquiry to 

determine if that factor presents "substantial and compelling" 

reasons to impose an exceptional sentence. The second step of 

this process violates the Sixth and Fourteenth Amendments by 

predicating an exceptional sentence on judicial fact-finding. 
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Review is warranted on this significant question of 

constitutional law. RAP 13.4(b)(3). 

D. STATEMENT OF THE CASE 

Mr. Morris' birth mother suffered from debilitating 

mental illness and gave him up for adoption shortly after he was 

born. CP 814. His childhood was lonely and isolating. CP 

822. He had trouble relating to others and understanding social 

cues. Id. 

In his early 20s, Mr. Morris decided to join the 

military. CP 36. He successfully completed basic training and 

was stationed at Fort Lewis-McChord. RP 3018. While there, 

he met Gabriella "Gabby" Garcia. RP 3025. They quickly fell 

in love, and soon Ms. Garcia was pregnant. RP 3026. 

Shortly after, Mr. Morris received deployment orders to 

Afghanistan. RP 3052. While he was stationed there, his son, 

G.M., was born. Id. 

Mr. Morris experienced active combat while in 

Afghanistan. RP 390. His base was routinely attacked by 
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mortars and suicide bombers both in vehicles and on foot. RP 

3032-36. Mr. Morris witnessed numerous atrocities on patrol. 

One time, he patrolled an area after a recent suicide bombing, 

finding burning body parts of dead children swept into a 

garbage pile. RP 3041. 

While on patrol, Mr. Morris also saw a woman in a burqa 

approach his tank and attempt to detonate a suicide vest with 

her cell phone. RP 3045-48. But the woman could not get her 

vest to detonate, and she ran away. RP 3048. Mr. Morris later 

saw a surveillance video of the same woman blow herself up in 

a civilian crowd, killing many people. RP 3048--49. 

Mr. Morris' time in Afghanistan made him "angry" and 

"paranoid." RP 3051. He started having nightmares and felt 

that he was "constantly in danger." Id. 

After his deployment, Mr. Morris had a short visit with 

Ms. Garcia and G.M. in Seattle. RP 3053-54. Ms. Garcia was 

shocked by the changes in Mr. Morris' personality; she 
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described him as "a total 180 from how he used to be." RP 

1586. 

Shortly thereafter, Mr. Morris was ordered to a base in 

Germany. RP 3057. There, his nightmares increased, and he 

started having flashbacks to what he'd experienced in 

Afghanistan, including the woman he encountered with the 

suicide vest under her burqa. RP 3063--65. 

Mr. Morris attempted suicide, but was found and taken 

for medical treatment. RP 3070-72. After he recovered, the 

military ordered him to engage in mental health treatment, 

where he was diagnosed with autism for the first time in his 

life. RP 3072. Suddenly, his awkward childhood and lifelong 

struggle with social situations made sense: Mr. Morris was on 

the spectrum. Id. 

However, Mr. Morris didn't tell anyone about his 

flashbacks because he "didn't want to be diagnosed" with 

PTSD. RP 3073. In the military, soldiers with PTSD were 
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viewed as "weak" or "broken," and "trying to steal money" 

from taxpayers. RP 3067. 

Mr. Morris was concerned that his autism and would get 

him kicked out of the military for good, so he took an honorable 

discharge to preserve his military record. RP 3068, 3073-74. 

After leaving the military, Mr. Morris moved into an 

apartment with Ms. Garcia and G.M. in Texas. RP 3078. Mr. 

Morris' PTSD symptoms became progressively worse. RP 

3088-90. He was triggered by the sound of garbage trucks, 

crowds, burning smells, and women in loose clothing. RP 

3085-86. 

During this period, Mr. Morris and Ms. Garcia also 

learned that G.M. was autistic. RP 3079-80. Mr. Morris did 

not tell Ms. Garcia about his own diagnosis. RP 3088. 

After several months of living together, Ms. Garcia 

suddenly left Texas with G.M. and moved in with her parents in 

Seattle. CP 823; RP 1276, 3091. Mr. Morris was heartbroken 

and suicidal. RP 3092. For the next two years, he held out 
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hope that they would get back together and raise their son. RP 

3094. Because his autism prevented him from understanding 

social cues, Mr. Morris struggled to comprehend that Ms. 

Garcia had moved on. CP 48. 

Mr. Morris decided to move to Seattle to be closer to his 

son. RP 3097. He arranged with Ms. Garcia to visit, packed 

his car, and drove across the country. RP 2941, 3097. 

Over the next few days, Mr. Morris visited G.M. with 

Ms. Garcia's supervision. RP 3135-36. Ms. Garcia and Mr. 

Morris also attended a parent-teacher conference at G.M. 's 

school. RP 3133-34. 

For Mr. Morris' last scheduled visit with Ms. Garcia and 

G.M., they visited the Pacific Science Center. RP 3143. Mr. 

Morris was disoriented by the crowds, noise, and lights. RP 

3145. Afterwards, they walked to the Armory to get food for 

G.M., ending up at MOD Pizza. RP 3150-51. Eyewitnesses 

later described Ms. Garcia and Mr. Morris as appearing 
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"happy" together; there were no raised voices or signs of 

trouble. See, e.g., RP 1940, 2035, 2478. 

As they sat at the table together, Ms. Garcia started 

fidgeting. RP 3153. She was wearing a large, loose coat. Id. 

She was also "doing something with her phone and grabbing 

things." Id. She started to stand up. Id. 

Mr. Morris started sweating and felt a spike of 

adrenaline. Id. He smelled something burning. RP 3156. 

Suddenly, he was back in Afghanistan, confronted with the 

suicide bomber in the burqa. RP 3154. Startled, he pulled out a 

knife he always carried in his pocket and flicked it open. RP 

3154. He grabbed the suicide bomber and stabbed her. RP 

3154. 

But it wasn't the suicide bomber. Mr. Morris was 

stabbing Ms. Garcia. 

Mr. Morris was quickly arrested and confessed 

repeatedly and at length that he had killed Ms. Garcia. See, 

e.g., Ex. 143. His affect was extremely flat and analytical, 
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which police found odd and "eerie." RP 2235. One of the 

arresting officers, who himself had served in the military and 

had extensive training in mental illness, thought Mr. Morris 

possibly had PTSD. Ex. 115 at 9, 11. The detective who 

interrogated Mr. Morris noted that the only other person he had 

ever encountered in his decades-long career who displayed a 

similar affect ended up being severely mentally ill. RP 2925-

26. 

Mr. Morris did not tell any law enforcement officers 

about the flashback he experienced. RP 3170. Nor did he 

admit that he had been diagnosed with autism, even when 

directly asked. RP 2727. The stigma these mental conditions 

carried in the military was deeply ingrained in him. RP 3066-

67, 3170. However, while alone in an interrogation room at 

police headquarters, Mr. Morris talked to himself at length. At 

one point, he muttered: 

All those innocent people killed by the Taliban, and we 

couldn't do a god damned thing. Seeing shit, probably 

have schizophrenia anyway, damn auditory visual 
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hallucinations, they wouldn't believe me if I told them 

anyway. All those nightmares after deployment. Doesn't 

really matter now . . . .  Whether I'm insane or not, I killed 

her, probably, or at least tried to, kind of, doesn't matter. 

RP 477. 

Ms. Garcia died from her stab wounds. RP 2743. Mr. 

Morris was charged with first degree murder with a deadly 

weapon and two aggravating factors: (1) a domestic violence 

aggravator for committing a crime "within sight or sound" of 

his child, G.M., and (2) committing a crime that had "a 

destructive and foreseeable impact on persons other than the 

victim." CP 705-706 (first amended information). 

Prior to trial, Mr. Morris disclosed the defense of 

insanity. RP 71. An expert report by the psychologist Dr. 

Mark Whitehill confirmed Mr. Morris' autism, PTSD, and 

depression diagnoses, but expressed skepticism that Mr. Morris 

was experiencing a flashback at the time of the stabbing 

because Mr. Morris had not mentioned a flashback to law 

enforcement. CP 45--46. The trial court excluded Dr. 
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Whitehill's report and testimony, ruling it was "not 

relevant." CP 69-70. Without the expert evidence, Mr. Morris 

was forced to switch to a theory of self-defense, asserting that 

he mistakenly believed he and others were in danger due to the 

flashback he experienced. RP 694. During trial, the court 

prohibited Mr. Morris from calling any lay witnesses that 

would corroborate his PTSD diagnosis or the flashback he 

experienced. RP 731, 2240, 2306. 

Without the benefit of any corroborating evidence, Mr. 

Morris testified in his own defense that he suffered from autism 

and PTSD and was experiencing a flashback when he stabbed 

Ms. Garcia. RP 3067-3166. Mr. Morris' autism gave him a 

"blunt" effect on the stand, which even his defense counsel 

acknowledged was "hard" and "uncomfortable" to listen to. RP 

3464. 

Without any evidence to guide its understanding of Mr. 

Morris' autistic behavior or the mechanism of PTSD 

flashbacks, the jury convicted him of first degree murder, 
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committed with a deadly weapon, and found both charged 

aggravators. CP 778-82. 

Mr. Morris faced a standard range sentence of 264 to 344 

months (22 to 28 years). RP 3569. The court rejected Mr. 

Morris' request for a mitigated sentenced based on his autism 

and PTSD. RP 3544-45. Instead, the court found the 

aggravating factors constituted "substantial and compelling" 

reasons to depart from the standard range, and sentenced Mr. 

Morris to an exceptional sentence of 464 months

approximately 38 years. RP 3572. 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. This Court should accept review to clarify the proper 
Batson framework when a party has engaged in a 
pattern of striking jurors of one gender. 

During jury selection, the State used seven of its eight 

peremptory strikes against men. RP 1190-91. Upon the last 

strike, the defense objected to the pattern of gender-based 

exclusion. RP 1185. The trial court acknowledged the strikes 

"could be a pattern" of gender discrimination-but accepted the 
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State's gender-neutral explanation for the last juror struck, 

without further analysis. RP 1185-87, 1191. On review, the 

Court of Appeals determined Mr. Morris did not make a prima 

facie showing of a pattern of discrimination. Op. at 25. The 

Court further held that despite this Court's modification of the 

federal Batson standard in State v. Jefferson, 192 Wn.2d 225, 

232-33, 429 P.3d 467 (2018) to include an objective observer 

test, that this test does not extend to gender-based exclusion. 

Op. at 20. 

The trial court and the Court of Appeals collectively 

erred in applying all three steps of the Batson framework. This 

Court should take review because the proper application of this 

framework to patterns of gender exclusion in jury selection

including (1) whether a pattern of gender exclusion is sufficient 

to establish a prima facie case of discrimination, (2) whether a 

party is required to provide a gender-neutral reason for each 

juror struck in a pattern, and (3) whether Jefferson extended the 

objective observer test to gender-based exclusion-present 
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significant questions of law under the federal and state 

constitutions. RAP 13.4(b )(3). 

a. A pattern of peremptory strikes against one gender 

constitutes a prima facie showing of 

discrimination, necessitating a gender-neutral 

explanation for each juror struck in the pattern as 

analyzed under an objective observer test. 

It is constitutionally impermissible to strike a juror on the 

basis of their gender. J.E.B. v. Alabama ex. re. T.B. ,  51 U.S. 

127, 146, 114 S. Ct. 1419, 128 L. Ed 2d 89 (1994); State v. 

Burch, 65 Wn. App 828, 836-37, 830 P.2d 357 (1992); U.S. 

Const. amend XIV; Const. art. XXXI, § 1. To determine 

whether a peremptory strike contravenes the Equal Protection 

Clause, courts apply the Batson test criteria. See State v. 

Jefferson, 192 Wn.2d 225, 232-33, 429 P.3d 467 (2018) (citing 

Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 

69 (1986)); State v. Beliz, 104 Wn. App. 206, 212-13, 15 P.3d 

683 (2001 ). This test has three steps. 

First, the defendant must show the State's decision to 

strike a juror evinces intentional discrimination on the basis of 
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gender. J.E.B., 511 U.S. at l 44-45; Burch, 65 Wn. App. at 

840. The court must consider all relevant circumstances and 

decide if there is an inference that the State based its challenge 

on gender. Burch, 65 Wn. App. at 840. When the State uses 

the majority of its peremptory strikes against one gender, this 

supports an inference that the State is engaging in intentional 

gender discrimination. See United States v. Alanis, 335 F.3d 

965, 96---68 (9th Cir. 2003). 

Once the inference of purposeful discrimination is 

established, the second step requires the prosecutor articulate a 

gender-neutral explanation for the peremptory. Beliz, 104 Wn. 

App. at 213. And when the defense alleges there is a pattern of 

exclusion against one gender, the Court of Appeals has 

recognized that the prosecutor is required to provide a gender

neutral reason for each of the jurors in the pattern. State v. 

Brown, 21 Wn. App. 2d 541,556,506 P.3d 1258 (2022). 

Under a classic Batson assessment, the third step requires 

the court to determine whether the prosecutor engaged in 
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purposeful discrimination. Beliz, 104 Wn. App. at 213. 

However, this Court modified this prong of the Batson test in 

2018 with a "new inquiry" sourced from the recently adopted 

GR 37. See Jefferson, 192 Wn.2d at 229. Instead of 

determining whether the strike constitutes purposeful 

discrimination, the third step now requires the trial court to ask 

whether an objective observer "could view" discrimination 

against a protected class as "a factor" in the use of the 

peremptory strike. Id. at 230 (emphasis added). 

To be sure, Jefferson concerned discriminatory strikes 

based on race, not gender. Id. at 230-31. However, Jefferson 

was clear it was modifying the federal Batson standard. See id. 

at 242 ("this court can modify Batson using its authority under 

federal law to create new procedures within existing Fourteenth 

Amendment frameworks."). Id. at 242. And Batson applies to 

all classes protected by equal protection, including gender. See 

Burch, 65 Wn. App. at 835; see also J.E.B., 511 U.S. at 146. 
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b. The trial court and Court of Appeals misapplied 

the modified Batson framework in several ways, 

demonstrating the need for this Court to provide 

further guidance. 

z. Review is warranted to clarify that a pattern 

of gender exclusion is sufficient to satisfy 

Batson 's first step. 

Regarding the first Batson step, this Court should accept 

review to clarify that the Court of Appeals erred in holding the 

State's use of seven out of eight peremptories against men did 

not amount to a prima facie case of discrimination. Op. at 24-

26. 

A prima facie showing is not a "substantial" burden; an 

inference is permissible where discrimination "may have 

occurred." Sanchez v. Roden, 753 F.3d 279, 301-02 (1st Cir. 

2014) (emphasis in the original) (quoting Johnson v. California, 

545 U.S. 162, 173, 125 S. Ct 2410, 162 L. Ed. 2d 129 (2005)). 

As the Ninth Circuit has recognized, a pattern of striking one 

gender from the jury alone is sufficient to meet this burden. 

United States v. Alanis, 335 F.3d 965, 968-69 (9th Cir. 2003). 
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(prosecutor's use of six of peremptory challenges against men 

was prima facie evidence of discrimination); United State v. De 

Gross, 960 F.2d 133 (9th Cir. 1992) (defendant's use of seven 

out of eight peremptories against men was sufficient to 

establish prima facie case of discrimination). 

To the extent the Court of Appeals held Mr. Morris was 

required to show more than a pattern to establish a prima facie 

showing-i.e. "discriminatory comments by the party 

exercising the challenge," Op. at 25-it conflated the first 

Batson step with the traditional third step of Batson, which 

analyzes the presence of "purposeful discrimination." See 

Jefferson, 192 Wn.2d at 24. 

Additionally, by conducting its own de novo assessment 

of whether Mr. Morris made a prima facie showing, Op at 24-

26, the Court of Appeals contravened U.S. Supreme Court 

precedent. In Hernandez v. New York, the Court held that once 

the State has offered a neutral explanation for the peremptory 

challenge "and the trial court has ruled on the ultimate question 
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of intentional discrimination, the preliminary issue of whether 

the defendant had made a prima facie showing becomes moot." 

500 U.S. 352, 359, 111 S. Ct. 1859, 114 L. Ed. 395 (1991). 

Accordingly, even in situations where the trial court skipped 

Batson's first step-as the Court of Appeals erroneously 

concluded occurred here, Op. at 24-it is still proper for an 

appellate court to analyze Batson 's second and third steps. See 

Brown, 21 Wn. App. 2d at 555-56. 

This Court should take review to clarify that a pattern of 

gender exclusion alone is sufficient to satisfy Batson's first 

step, and also to impress upon appellate courts that this first 

step becomes moot if the lower court has issued a ruling on 

Batson's second and third step. 

ii. This Court should clarify that parties must 

provide a neutral explanation for each juror 

struck in a pattern of exclusion. 

The court did not require the State to articulate a gender

neutral reason for the first six men that it struck from the venire, 

as required by Batson' s second step. RP 1185-87; Brown, 21 
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Wn. App. 2d at 556 (State was required to provide gender

neutral reason for each of the six female jurors struck); see also 

Alanis, 335 F.3d at 968--69; Johnson v. Martin, 3 F.4th 1210, 

1223-24 (10th Cir. 2021) (finding reversible error where a 

pattern of racial exclusion was raised but the "trial court only 

determined that one explanation offered by the prosecutor for 

excusing one minority" satisfied Batson). This Court should 

take review to clarify that when a party fails to provide an 

explanation for each juror in a pattern of peremptory strikes, it 

fails to rebut the presumption of discriminatory exclusion. 

Johnson, 545 U.S. at 169-70. 

iii. Review is warranted to extend the objective 

observer test to gender-based exclusion. 

At the third step of Batson, the trial court claimed it was 

applying "GR 37," i.e., the objective observer test, to Mr. 

Morris' claim of gender-based exclusion. RP 1185. However, 

the trial court did not actually consider whether an objective 

observer "could view" discrimination against a protected class 

27 



as "a factor" in the State's use of peremptory strikes. Jefferson, 

192 Wn.2d at 229. 

On review, the Court of Appeals rejected Mr. Morris' 

argument that Jefferson extended the objective observer test for 

all protected classes. Op. at 20-21. 

In short, the trial court presumed the objective observer 

test applied to gender exclusion (but then did not actually apply 

the test), while the Court of Appeals presumed the test did not 

apply to gender exclusion. This obvious confusion amongst the 

lower courts calls for this Court to clarify that Jefferson's 

modified Batson test extends to gender. 

"[A]ll the evils associated with racially discriminatory 

peremptory challenges also result from peremptory challenges 

based on gender." Burch, 65 Wn. App. at 835. When the State 

strikes a person on the basis of gender stereotypes, it "ratif[ies] 

and reinforce[ s] prejudicial views of the relative abilities of 

men and women." J.E.B., 511 U.S. at 140. Such strikes thus 

"invit[ e] cynicism" of the neutrality of the judicial system, and 
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this "potential for cynicism is particularly acute in cases where 

gender-related issues are prominent." Id. Accordingly, the 

reasoning for applying an objective observer test to race-based 

exclusion applies equally to gender-based exclusion. 

In sum, this Court's review is warranted to provide 

much-needed clarity to the Batson framework post-Jefferson. 

Lower courts require direction on what constitutes a prima facie 

case of discrimination, whether a party must offer a neutral 

explanation for every juror in a pattern of exclusion, and 

whether the objective observer test applies to gender-based 

exclusion. Given the significance of these constitutional 

questions, this Court should accept review pursuant to RAP 

l 3 .4(b )(3). 
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2. The Court of Appeals' holding that that Mr. Morris' 

mental health defense evidence was not "relevant," 

and therefore not admissible, conflicts with 

established Court of Appeals precedent and places 

undue limits on the constitutional right to present a 

defense. 

Prior to trial, Mr. Morris planned to assert an insanity 

defense. Specifically, Mr. Morris intended to argue that the 

PTSD flashback he experienced at the time of the stabbing 

meant he was unable to understand what he was doing or to tell 

right from wrong. RP 72; CP 51, 54; see also RCW 9A.l 2.0l 0. 

In addition to his own testimony, Mr. Morris planned to offer 

the testimony of Dr. Whitehill that he suffered from autism, 

PTSD, and regular flashbacks at the time of the crime, and that 

a defense of insanity "would be applicable" if the jury believed 

that Mr. Morris was experiencing a flashback at the time of the 

crime. CP 47; RP 72. To further support this defense, Mr. 

Morris also attempted to introduce the testimony of several jail 

medical staff who interacted with him after his arrest and 

treated him for his diagnoses during his incarceration, and the 
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testimony of one of the arresting officers that Mr. Morris 

appeared to be experiencing symptoms of PTSD when he was 

apprehended. 

Yet the trial court excluded Dr. Whitehill's testimony on 

the grounds of "relevance," because Dr. Whitehill stated in his 

report that he did not believe Mr. Morris was experiencing a 

flashback at the time of the crime. CP 47, 69-70; RP 79-80. 

Then, because it had excluded Dr. Whitehill's testimony, the 

court concluded it must exclude the lay testimony from jail staff 

and the arresting officer because "[t]here's no expert opinion 

to-to support th[e] diagnosis" of PTSD. RP 727, 731-32; see 

also 2240, 2305. 

The Court of Appeals affirmed, reasoning that "Dr. 

Whitehill could not testify that [Mr.] Morris lacked the capacity 

to understand the nature and quality of his actions," or that he 

"lacked the intent to commit the offense, and that Mr. Morris 

"needed to provide expert testimony as to his PTSD diagnosis 
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before proffering lay witness testimony as to the same." Op. at 

12-13, 15. 

In doing so, the Court of Appeals contravened its own 

published precedent in State v. Mitchell, which held that an 

expert opinion is relevant-and therefore admissible-if it 

"explains how the mental disorder relates to the asserted" 

defense. 102 Wn. App. 21, 27,997 P.2d 373 (2000). As the 

Mitchell Court acknowledged, "[u]nder this standard, it is not 

necessary that the expert be able to state an opinion that the 

mental disorder actually did produce the asserted impairment at 

the time in question-only that it could have, and if so, how 

that disorder operates." Mitchell, 102 Wn. App. at 27 

(emphasis added). 

In other words, Dr. Whitehill did not need to conclude 

that Mr. Morris' diagnoses did render him legally insane at the 

time of the stabbing; only that it "could have." Mitchell, 102 

Wn. App. at 27 (emphasis added). Dr. Whitehill's opinion 

easily met the Mitchell standard, as he confirmed both 
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applicable diagnoses (PTSD and autism) and a mechanism of 

those diagnoses (flashback) that "would be applicable" to a 

defense of insanity-if Mr. Morris' account was believed. CP 

47. And whether Mr. Morris' account was credible was an 

issue of fact for the jury to decide. See Mitchell, 102 Wn. App. 

at 27-28. 

Regardless of whether Dr. Whitehill's testimony was 

admissible, the trial court further erred in excluding the lay 

witness testimony. Lay witnesses are permitted to testify about 

their perceptions of a defendant's mental health, provided they 

had a sufficient opportunity to observe the defendant and are 

able to testify as to the facts on which they base their 

conclusions. State v. Stoudamire, 30 Wn. App. 41, 47,631 

P.2d 1028 (1981 ). This includes testimony regarding the "acts, 

conditions, and conduct of the accused, not only at the time of 

the offense, but prior and subsequent thereto." State v. Odell, 

38 Wn.2d 4, 20,227 P.2d 710 (1951) (internal citation and 

quotation marks omitted); see also State v. Clark, 187 Wn.2d 
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641, 653, 389 P.3d 462 (2017) ("[A] criminal defendant has the 

constitutional right to present evidence in his or her own 

defense, and relevant observation testimony tending to rebut 

any element of the State's case, including mens rea, is generally 

admissible."). 

Because the trial court excluded any corroborating 

evidence of his mental health, Mr. Morris was 

unconstitutionally restrained from presenting his theory of the 

defense. Chambers v. Mississippi, 410 U.S. 284,294, 93 S. Ct. 

1038, 35 L. Ed. 2d 297 (1973); California v. Trombetta, 467 

U.S. 479,485, 104 S. Ct. 2528, 81 L. Ed. 2d 413 (1984); State 

v. Broussard, 25 Wn. App. 2d 781,785,525 P.3d 615 (2023); 

U.S. Const. amend. VI, XIV; Const. art. I,§ 22. 

In sum, review is warranted as the Court of Appeals' 

opinion conflicts with Mitchell. RAP 13 .4(b )(2). Review is 

further warranted to clarify when mental health defense 

evidence is "relevant," and therefore admissible, at trial-an 
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issue that implicates the constitutional right to present a 

defense. RAP 13 .4(b )(3). 

3. This Court should take review to determine the 

constitutionality of conducting voir dire remotely via 

video. 

Jury selection occurred in the spring of 2021. The court 

expressed its intent to select the jury using Zoom, an online 

video communication platform. RP 31. Mr. Morris objected 

via a motion in limine, CF _ (Sub. No. _) (filed Feb. 7, 

2023), expressing concern that the use of video voir dire would 

interfere with the ability to access "information conveyed 

through demeanor and body language." Id. at 7. The court 

overruled his objection, citing the ongoing COVID-19 

pandemic and concluding that instructions to the venire would 

cure any concerns. RP 616-19. 

The court erred for two reasons. First, Mr. Morris had a 

state constitutional right to in-person jury selection, which the 

court failed to recognize. Second, selecting a jury by video 

constrained Mr. Morris' ability to accurately assess potential 
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jurors, and was thus not an effective substitute for in-person 

jury selection. This Court should accept review of these 

significant constitutional issues. RAP 13 .4(b )(3 ). 

a. Under article I, section 21, Mr. Morris had a state 

constitutional right to in-person jury selection. The 

violation of this right requires reversal. 

Mr. Morris had a state constitutional right to in-person 

jury selection under article I, section 21 of the Washington 

Constitution. Under this provision, adopted in 1889, the "right 

of trial by jury shall remain inviolate." Const. art. I, § 21. "The 

word ' inviolate' carries with it a strong command: the right-as 

it existed in the minds of the framers and as it is relevant 

today-must exist 'free from assault or trespass: untouched, 

intact. "' Sofie v. Fibreboard Corp. , 112 Wn.2d 636, 662, 771 

P.2d 711, 725 (1989) (quoting Webster's Third New 

International Dictionary 1190 (1976)). This inviolate right 

"may not be impaired by either legislative or judicial action." 

Geschwind v. Flanagan, 121 Wn.2d 833, 840, 854 P.2d 1061 

(1993). 
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As this Court has repeatedly recognized, "the right to 

trial by jury which was kept ' inviolate' by our state constitution 

was more extensive than that which was protected by the 

federal constitution when it was adopted in 1 789 ." City of 

Pasco v. Mace, 98 Wn.2d 87, 99, 653 P.2d 618 (1982); see also 

State v. Williams- Walker, 167 Wn.2d 889, 896 & n.2, 225 P.3d 

913 (2010); State v. Smith, 150 Wn.2d 135, 151, 75 P.3d 934 

(2003). 

The scope of the jury trial right is "determined from the 

law and practice that existed in Washington at the time of our 

constitution's adoption in 1889." Smith, 150 Wn.2d at 151. 

Thus, the "basic rule in interpreting article 1, section 21 is to 

look to the right as it existed at the time of the constitution's 

adoption in 1889." Sofie, 112 Wn.2d at 645. 

To do so, the Code of 1881 is helpful because it was "in 

effect and had been for some years when the constitution was 

drafted and accepted by the people." Mace, 98 Wn.2d at 98. 

The Code of 1881 endorsed in-person jury selection, requiring 
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the venire to "appear before said justice" at a specific "time and 

place." Code of 1881 § 1772; 1 see also id. at § §  206, 1078; see 

White v. Territory, 3 Wash. Terr. 397, 406, 19 P. 37 (1888) 

("Our system provides for examination of persons called into 

the jury-box as to their qualifications to serve as such."). 

Notably, jury selection did not occur by telephone, telegram, or 

written correspondence. Thus, the inviolate right to a jury trial 

under article I, section 21 includes the right to in-person jury 

selection. See Mace, 98 Wn.2d at 98-99 (in light of the Code 

of 1881, jury trial right guarantees jury trial on all crimes, 

including misdemeanors); State v. Strasburg, 60 Wash. 106, 

115-16, 110 P. 1020 (1910) (legislature could not eliminate 

insanity defense because this was part of jury trial right that 

existed in 1889). 

Accordingly, the trial court violated article I, section 21 

1 Available at 

https ://leg. wa.gov /CodeReviser/ documents/ sessionlaw/ 1881 Co 

de.pdf. 
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by denying Mr. Morris his right to in-person jury selection. 

This Court's review is warranted. RAP 13.4(b)(3). 

Alternatively, the trial court should have analyzed the 

necessity of jury selection by video and the impact this 

procedure would have on Mr. Morris' rights. This analysis is 

required before modifying courtroom procedures that impact a 

defendant's constitutional right to physically confront 

witnesses. Maryland v. Craig, 497 U.S. 836, 855, 110 S. Ct. 

3157, 111 L. Ed. 2d 666 (1990); State v. Milka, 21 Wn. App. 2d 

279, 291, 505 P.3d 1251 (2022), review denied,. 199 Wn.2d 

1024, 512 P.3d 890 (2022). And the defendant's right to be 

present for jury selection is "rooted to a large extent in the 

confrontation clause." State v. Irby, 170 Wn.2d 874, 246 P.3d 

796 (2011 ). Absent a proper analysis, a trial court errs in 

modifying courtroom procedures that infringe on a 

constitutional right. State v. Palmer, 24 Wn. App. 2d 1, 17, 518 

P.3d 252 (2022). 

Here, the trial court's analysis on why it was choosing 
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jury selection by video was insufficient. It did not recognize 

Mr. Morris had a constitutional right to in-person jury selection 

and did not give it any weight. It did not analyze how the 

alternative procedure would affect his rights. While the court 

emphasized that jury selection by video was necessary because 

of the risk of COVID-19, it did not consider whether any risk of 

COVID-19 could be sufficiently mitigated, such as through 

masking or air-filtration. RP 616-18. 

Departure from constitutional jury selection requirements 

is presumptively prejudicial, requiring reversal and a new trial. 

City of Bothell v. Barnhart, 172 Wn.2d 223,233,257 P.3d 648 

(2011 ). And but for the error, different jurors likely would have 

sat. Jurors are not fungible. Irby, 170 Wn.2d at 886-87. 

"Reasonable and dispassionate minds may look at the same 

evidence and reach a different result." Id. Review of this 

constitutional issue is similarly warranted. RAP 13.4(b)(3). 
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b. Video voir dire is unduly restricted Mr. Morris' 

ability to select a fair jury and denied him his right 

to be present for jury selection. 

Restrictions on voir dire may violate the defendant's 

constitutional right to a fair and impartial jury. See, e.g. ,  Ham 

v. South Carolina, 409 U.S. 524, 527, 93 S. Ct. 848, 35 L. Ed. 

2d 46 (1973) (due process entitled defendant to be permitted to 

have potential jurors questioned on issue of racial bias); State v. 

Brady, 116 Wn. App. 143, 146-48, 64 P.3d 1258 (2003) (trial 

court's decision to alter voir dire process in the middle of jury 

selection, resulting in elimination of a questioning period, was 

improper); U.S. Const. amend. VI, XIV; Const. art. I, § 22. 

Accordingly, "the defendant should be permitted to examine 

prospective jurors carefully, and to an extent which will afford 

him every reasonable protection." State v. Frederiksen, 40 Wn. 

App. 749, 152, 700 P.2d 369 (1985) (alterations, citations, and 

quotation marks omitted). Further, defendants have a right to 

be present "at all critical stages of a trial," including voir dire. 

Irby, 170 Wn.2d at 880-81; U.S. Const. amend. VI, XIV; 
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Const. art. I, § 22. Here, jury selection by video unduly 

restricted Mr. Morris' rights to select a fair jury and to be 

physically present with the jury venire. 

Communication via video is not the same as being "face

to-face." State v. Sweidan, 13 Wn. App. 2d 54, 63,461 P.3d 

378 (2020). Substantial research demonstrates that 

communicating by video strips nonverbal cues from 

communication, interferes with eye contact, and negatively 

impacts the viewer's assessment of credibility. See, e.g., 

Harvard Law Rev. Ass'n, Access to Courts and 

Videoconferencing in Immigration Court Proceedings, 122 

Harv. L. Rev. 1181, 1184-86 (2009) (summarizing research). 

Yet a potential juror's inflection, sincerity, demeanor, 

candor, body language, and apprehension of duty are key to 

assessing their fitness to serve. Skilling v. United States, 561 

U.S. 358, 386-87, 130 S. Ct. 2896, 177 L. Ed. 2d 619 (2010); 

see also Rusu v. INS, 296 F.3d 316, 322 ( 4th Cir. 2002) 

("[V]ideo conference may render it difficult for a factfinder in 
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adjudicative proceedings to make credibility determinations and 

to gauge demeanor."); Stoner v. Sowders, 997 F.2d 209,213 

( 6th Cir. 1993) ("The immediacy of a living person is lost" with 

video technology). 

In addition to interfering with communication, appearing 

by video does not have the same gravitas as appearing in court. 

The courtroom is "more than a location;" rather, it "is itself an 

important element in the constitutional conception of trial, 

contributing a dignity essential to the integrity of the trial 

process." Estes v. Texas, 381 U.S. 532,561,381 U.S. 532, 85 

S. Ct. 1628, 14 L. Ed. 2d 543 (1965) (Warren, C.J., concurring) 

(internal citation, quotation marks omitted). "The nobility and 

often grandeur of the courthouse and the courtrooms within it 

reaffirm the authority of the state and the centrality of 

adjudication to good government while simultaneously 

recognizing every litigant and witness as worthy of dignity and 

respect." Vazquez Diaz v. Commonwealth, 167 N. E. 3d 822, 

847 (Mass. 2021) (Kafker, J., concurring) ( citation omitted). 
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The physical space of the courthouse thus plays a central role in 

imposing upon potential jurors the significance of the 

proceedings. When jurors interact with a defendant "through 

the barrier of technology," they are desensitized "to the impact 

of negative decisions." Anne Bowen Poulin, Criminal Justice 

and Videoconferencing Technology: The Remote Defendant, 78 

Tul. L. Rev. 1089, 1118 (2004). 

Additionally, there is no uniformity in the virtual 

experience. Each participant determines how much space to 

allocate to the other participants on their screen-which may be 

as small as a cell phone. Vazquez Diaz, 167 N. E. 3d at 848, 

(Kafker, J., concurring). And when jurors appear in a tiny 

computer window, the parties may struggle to track which 

jurors are paying attention and their reactions to other jurors' 

remarks. See Susan A. Bandes & Neal Feigenson, Virtual 

Trials: Necessity, Invention, and the Evolution of the 

Courtroom, 68 Buff. L. Rev. 1275, 1299-1301 (2020). 

Technical difficulties further frustrate the ability of the parties 
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to properly assess potential jurors. Vazquez Diaz, 167 N. E. 3d 

at 850 (Kafker, J., concurring); see, e.g. , RP 1097-1104 

(technical difficulties resulting in some jurors missing 

instructions). 

Given the defects of jury selection by video, this process 

violated Mr. Morris' right to select a fair and impartial jury. 

Further, holding voir dire over Zoom burdened his right to be 

present in person with the jury venire. Irby, 170 Wn.2d at 883. 

Because the selection of the jury via video implicates several 

constitutional rights, review is warranted. RAP 13.4(b)(3). 

4. Review is warranted as the Court of Appeals' 

conclusion that a witnesses' reference to Mr. Morris' 

lengthy pre-trial incarceration was not prejudicial 

conflicts with the established precedent of this Court. 

The right to a fair trial is secured by the Fourteenth and 

Sixth Amendments. Estelle v. Williams, 425 U.S. 501, 503, 96 

S. Ct. 1691, 1692, 48 L. Ed. 2d 126 (1976); Holbrook v. Flynn, 

475 U.S. 560, 567, 106 S. Ct. 1340, 89 L. Ed. 2d 525 (1986). 

The right to a fair trial is violated when a trial court erroneously 
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denies a motion for mistrial. State v. Weber, 99 Wn.2d 158, 

164, 659 P.2d 1102 (1983). A trial court must grant a mistrial 

where a trial irregularity may have impacted the outcome of a 

trial. State v. Escalona, 49 Wn. App. 251, 254-55, 742 P.2d 

190 (1987). 

In determining whether a trial irregularity impacted the 

outcome of trial, courts weigh (1) the seriousness of the 

irregularity, (2) whether it was cumulative of properly admitted 

evidence, and (3) whether a curative instruction would cure it. 

Id. Whether a particular practice impacted the judgment of 

jurors must receive "close judicial scrutiny." Williams, 425 

U.S. at 504. 

"[A]n accused should not be compelled to go to trial in 

prison or jail clothing because of the possible impairment of the 

presumption so basic to the adversary system." Williams, 425 

U.S. at 504; also State v. Finch, 137 Wn.2d 792, 844-45, 975 

P.2 967 (1999) ( collecting cases recognizing "the substantial 

danger of destruction in the midst of the jury of the presumption 
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of innocence where the accused is required to wear prison 

garb"). The fact that these considerations only impact 

defendants who are unable to make bail, or who are denied bail 

entirely, is "repugnant to the concept of equal justice embodied 

in the Fourteenth Amendment." Williams, 425 U.S. at 505-

506. 

Here, the State asked Ms. Garcia's father, Joseph Garcia, 

to identify Mr. Morris in the courtroom during his testimony. 

RP 1280. However, Mr. Garcia had bad eyesight. RP 1280. 

As Mr. Garcia searched around the courtroom, the following 

exchange occurred: 

PROSECUTOR: And if you're not able to, that's okay. 

MR. GARCIA: Well, I should be able to, I sat in a bunch 

of hearings in the children's side2
-

PROSECUTOR: Well-

MR. GARCIA: -and he was in an orange jumpsuit, 

so--

PROSECUTOR: Joe-Mr. Garcia

MR. GARCIA: Okay. 

PROSECUTOR: -if you're not able to make the 

identification, that's okay. 

2 Mr. Garcia was ostensibly referring to hearings in Mr. 

Morris' dependency case concerning his son, G.M. RP 3173. 
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MR. GARCIA: Okay. All right. 

DEFENSE COUNSEL: Objection-

THE COURT: Yes. Ladies and gentlemen, please 

disregard the last statement by the witness. 

RP 1281. 

During a break in the proceedings, defense counsel 

moved for a mistrial. RP 1267. Defense argued this was 

"incredibly prejudicial for the jury to hear" and was a "bell 

that's not able to be un-rung" because Mr. Garcia had 

"identified for the jury that Mr. Morris is in custody." RP 1297. 

Defense asserted no curative instruction would ameliorate the 

prejudice. RP 1297. The court denied the motion. RP 1299. 

The Court of Appeals affirmed on the basis that this testimony 

was not prejudicial. Op. at 34. 

Yet numerous courts have recognized the prejudicial 

nature of prison garb, including the United States Supreme 

Court and this Court. Williams, 425 U.S. at 504; Finch, 137 

Wn.2d 792, 844--45. And Mr. Garcia's statement suggested not 

only that he had previously seen Mr. Morris in an "orange 
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jumpsuit," but that he expected Mr. Morris to be wearing the 

same jumpsuit at trial-nearly three years after his arrest. RP 

1281. Mr. Garcia's testimony thus made clear that Mr. Morris 

had been incarcerated for a lengthy period of time pretrial, 

suggesting the court regarded him as dangerous, and thus, 

guilty. See State v. Jaime, 168 Wn.2d 857,865,233 P.3d 554 

(2010). 

Because the Court of Appeals' holding that Mr. Garcia's 

testimony was not prejudicial conflicts with the established 

precedent of this Court, review is warranted. RAP 13 .4(b )(1 ). 

5. The trial court improperly gave a "first aggressor" 

jury instruction in violation of this Court's decision in 

Grott. 

After the court excluded Dr. Whitehill's testimony, Mr. 

Morris was forced to change course from a defense of insanity 

to a theory of self-defense. RP 694. Self-defense is warranted 

under the law if a person believes "in good faith and on 

reasonable grounds" that they are in actual danger of great 

personal injury, even if they are mistaken. CP 771. In 
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assessing a claim of self-defense, the jury must consider "all the 

facts and circumstances as they appeared" to the defendant. CP 

770. Here, Mr. Morris argued that he was experiencing a 

flashback that led him to mistakenly-but reasonably-believe 

Ms. Garcia was a suicide bomber and thus his life was in 

danger. RP 3317-19. 

Yet the court extinguished any possibility the jury would 

find Mr. Morris acted in self-defense by giving a "first 

aggressor instruction" over defense objection. CP 771; RP 

3317-20. This instruction informed the jury Mr. Morris was 

not entitled to use self-defense if he was "the aggressor" and 

that his "acts and conduct provoked or commenced the fight." 

CPP 771. 

This instruction is only appropriate where "there is 

credible evidence from which a jury can reasonably determine 

that the defendant provoked the need to act in self-defense." 

State v. Riley, 137 Wn.2d 904, 909-910, 976 P.2d 624 (1999) 

(emphasis added). Accordingly, the Supreme Court has held 
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that "where the defendant undisputedly engaged in a single 

aggressive act and that act was the sole basis for the charged 

offense," "that the single aggressive act cannot support a first 

aggressor instruction." State v. Grott, 195 Wn.2d 256, 272, 458 

P.3d 750 (2020). 

Here, there was no evidence-even viewed in the light 

most favorable to the State-that Mr. Morris provoked the need 

to act in self-defense. Rather, Mr. Morris undisputedly engaged 

in a "single aggressive act": stabbing Ms. Garcia. This act was 

the sole basis for the charged offense of first degree murder. 

Therefore, pursuant to Grott, the first aggressor instruction was 

erroneously given. Review is therefore warranted. RAP 

13 .4(b )(1 ). 

6. This Court should accept review because the 

aggravated sentence violates Mr. Morris' 

constitutional rights to due process and trial by jury. 

The constitutional rights to due process and trial by jury 

guarantee a jury finding beyond a reasonable doubt for every 

fact essential to punishment, regardless of whether the fact is 
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labeled an "element" or a sentencing "factor." Hurst v. Florida, 

577 U.S. 92, 97-98, 136 S. Ct. 616, 193 L. Ed. 2d 504 (2016); 

Blakely v. Washington, 542 U.S. 296, 306, 124 S. Ct. 2531, 159 

L. Ed. 2d 403 (2004); U.S. Const. amend. VI, XIV; Const. art. 

I, § §  21, 22. This is because any "facts that increase the 

prescribed range of penalties to which a criminal defendant is 

exposed are elements of the crime. "' Alleyne v. United States, 

570 U.S. 99, 111, 133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013) 

(quoting Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 

2348, 147 L. Ed. 2d 435 (2000) (internal quotations omitted). 

Accordingly, the State must prove to a jury beyond a reasonable 

doubt any fact which increases punishment. Id. at 103; State v. 

Dyson, 189 Wn. App. 215, 225, 360 P.3d 25 (2015). 

In Blakely v. Washington, the United States Supreme 

Court concluded aggravating factors used to support an 

exceptional sentence under Washington's Sentencing Reform 

Act (SRA) are "elements" that the State must prove to a jury 

beyond a reasonable doubt. 542 U.S. at 303-04. 
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Following Blakely, the Washington Legislature amended 

the SRA such that imposition of an aggravated sentence, in 

most cases, requires two steps. First, a unanimous jury must 

find one or more of the aggravating factors set forth in RCW 

9.94A.535(3) beyond a reasonable doubt. RCW 9.94A.537(3). 

Second, a court must find, considering the purposes of the SRA, 

that the aggravating factors found by the jury constitute a 

"substantial and compelling reason justifying an exceptional 

sentence." RCW 9.94A.535, RCW 9.94A.537(6). The judicial 

fact-finding step of this process violates the Sixth and 

Fourteenth Amendments because it removes the State's burden 

to prove to the jury a "substantial and compelling reason" 

beyond a reasonable doubt. 

The United States Supreme Court held that Florida's 

similar sentencing scheme, which requires a jury to make a 

factual finding that permits but does not require a judge to 

impose a greater sentence, was unconstitutional. Hurst, 577 

U.S. at 99. 
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There, a jury convicted the defendant of first-degree 

murder, for which the maximum sentence is life in prison. 

Hurst, 577 U.S. at 95. Following the conviction, the jury then 

determined the existence of an aggravating factor which could 

permit-but did not require-a court to impose a death 

sentence. Id. at 96. Upon finding an aggravating factor, 

Florida law required the jury to make a nonbinding sentence 

recommendation after considering the aggravating factor 

against any mitigation. Id. The jury in Hurst recommended 

death. Id. As required by the Florida statute, the court then 

weighed the evidence of aggravating and mitigating factors to 

determine what sentence to impose. Id. The court sentenced 

the defendant to death. Id. And, as required by Florida law, the 

court entered written findings of fact detailing its decision. Id. 

The Supreme Court explained "the Florida sentencing 

statute does not make a defendant eligible for death until 

finding by the court that such person shall be punished by 

death." Hurst, 577 U.S. at 100 (internal citations omitted) 
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( emphasis in the original). But because the statute permitted an 

additional judicial finding as a prerequisite to the sentence 

imposed, the Court concluded the sentence was 

unconstitutional. Id. at 99. 

The jury in Mr. Morris' case found the evidence 

supported two aggravating factors: that the crime was an 

"aggravated domestic violence offense" and that the crime 

"involved a destructive and foreseeable impact on persons other 

than the victim." CP 781-82. But those findings alone did not 

permit an exceptional sentence. Instead, both RCW 9.94A.535 

and RCW 9.94A.537(6) required the court to make an 

additional judicial determination "considering the purposes of 

this chapter, that the facts found [by the jury] are substantial 

and compelling reasons justifying an exceptional sentence." 

See also RP 3572 (court finding "[s]ubstantial and compelling 

interests exist for departing from the presumptive range.") The 

court was then required to enter written findings of fact. RCW 
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9.94A.535; State v. Friedlund, 182 Wn.2d 388, 390-91, 341 

P.3d 280 (2015); CP 870-71 (written findings). 

The critical flaw in both Florida and Washington's 

statutory schemes is that the jury's verdict alone cannot support 

a greater sentence. Instead, each scheme requires the court to 

make a factual finding beyond the jury's verdict before 

imposing a greater sentence. This violates the constitutional 

requirement that a jury find every fact that serves as a basis for 

sentencing beyond a reasonable doubt. 

The Florida scheme in Hurst did not require a judge find 

the aggravating factor, but did require the judge to 

independently weigh any aggravating factor against mitigation. 

Hurst, 577 U.S. at 100. Similarly, the SRA does not permit a 

judge to find the existence of aggravating factor, but requires 

the judge alone to weigh any aggravating factor and to ';znd[], 

considering the purposes of this chapter, that the facts found [by 

the jury] are substantial and compelling reasons justifying an 

exceptional sentence." RCW 9.94A.537(6) (emphasis added). 
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Both statutory schemes require the judge to enter specific 

written findings of fact. Hurst, 577 at 96; RCW 9.94A.535. 

And both schemes hinge imposition of the greater sentence on 

the independent factual findings of a judge. 

"When a judge inflicts punishment that the jury's verdict 

alone does not allow, the jury has not found all the facts 'which 

the law makes essential to the punishment,' and the judge 

exceeds his proper authority." Blakely, 542 U.S. at 303-04 

(internal citations omitted) ( citing 1 J. Bishop, Criminal 

Procedure § 87, p. 55 (2d ed. 1872)). As is clear from Hurst, 

the "substantial and compelling" determination is a factual 

determination that requires a jury determination beyond a 

reasonable doubt. Review is warranted on this significant 

question of constitutional law. RAP 13.4(b )(3). 
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F. CONCLUSION 

For the reasons stated above, this Court should accept 

review. 

In compliance with RAP 18. l 7(b ), counsel certifies that 

this brief contains 9,468 words (word count by Microsoft 

Word). A motion to file an overlength petition for review is 

filed concurrently with this brief. 

DATED this 21st day of February, 2024. 

Respectfully submitted, 
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Attorney for David Morris 
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D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

SM ITH , C . J .  - A  j u ry convicted David Lee Morris of murder i n  the  fi rst 

deg ree with a dead ly weapon enhancement for stabb ing h is  former g i rlfriend , 

Gabrie l le  Garcia ,  i n  a food court i n  front of the i r  five-year-o ld son . On appea l ,  

Morris contends the  tr ial cou rt erred by  ( 1 ) excl ud i ng test imony of an expert 

witness i n  v io lat ion of h is rig ht to present a defense, (2) overru l i ng  h is GR 37 

cha l lenge,  (3) conduct ing vo i r  d i re via Zoom , (4) denying h is motion for m istria l ,  

(5) g iv ing a fi rst agg ressor j u ry instruction ,  (6) impos ing a n  exceptional  sentence ,  

and (7) impos ing a vict im pena lty assessment and DNA fee . F i nd i ng no error, we 

affi rm the conviction . However, we remand for Morris to move to have the vict im 

pena lty assessment and DNA fee stricken .  

FACTS 

Background 

David Lee Morris and Gabrie l le  Garcia met on l i ne  and began dat ing in  

May 20 1 2 . Shortly thereafter, Garcia became pregnant .  She gave b i rth to the i r  

son , G . M . ,  i n  February 20 1 3 . At that t ime ,  Morris was an i nfantryman i n  the Army 
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and dep loyed i n  Afghan istan ; he was sti l l  stat ioned there when G . M .  was born . 

Although Morris and Garcia had been engaged when he deployed , they 

separated shortly after he retu rned i n  J une 201 3 .  I n  early 20 1 4 , Morris was 

stat ioned in Germany and stayed there unt i l  J u ne 20 1 5 , when he was honorab ly 

d ischarged for unsatisfactory performance .  After leavi ng the Army, Morris moved 

in with h is mother in Texas . 

I n  March 20 1 6 , Morris and Garcia began dat ing aga in  and Garcia moved 

to Texas with G . M .  to be with Morris .  S ix months later , they separated aga in  and 

Garcia moved back to Seattle with G . M .  After her retu rn to Seattle , Garcia h i red 

a lawyer to write a parenti ng p lan so that she cou ld ma inta i n  custody of G . M .  

I n  the meantime,  Morris became fixated o n  gett ing back together with 

Garcia ,  and h is behavior  toward her qu ickly esca lated i nto obsession , 

harassment, and hatred . Morris was particu larly jealous of Garcia's re lationsh ips 

with other men and he bel ieved that her a l leged prom iscu ity was harm ing G . M .  

Garcia started to l im it her commun ication with Morris ,  and began re lyi ng o n  her 

father, Joe Garcia ,  as an i ntermed iary .  Desp ite th is ,  Morris conti n ued to i n undate 

Garcia and her father with th reaten ing text messages and e-mai ls . 1 By August 

1 For example ,  i n  February 20 1 8 , Morris sent the fo l lowing text message 
to Garcia's father: "And so he lp me God if I see [G . M . ] s itt i ng in that strangers 
[s ic] lap .  I am t i red of no say . . . .  Gabby can [sleep with] ha lf of Seattle , but th is 
bu l lsh it ends now s i r . "  And i n  August 20 1 8 ,  Morris sent the fo l lowing text 
message to Garcia's father :  " I  hope her cheat ing and avoidance d ue to 
coward ice was worth it. Three bfs in 1 year and my son has no father . . . .  You 
have no idea how hard I 've fought to keep myself from taking revenge . . . .  If 
there is a God , may you al l  bu rn i n  he l l . "  

2 
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201 8, Morris's messages became even more troubling-he threatened suicide 

and claimed that G.M.  would be "better off in foster care" than with Garcia. 

In September 201 8, a parenting plan was entered giving Garcia full 

custody of G.M.  and permitting Morris to have l imited phone contact and in

person visits. In  October 201 8, Garcia obtained an anti-harassment order to 

restrain Morris from continuing to contact her. The same day that the anti

harassment order was issued, Morris e-mailed Garcia about his plans to visit 

G .M.  in Seattle. In the e-mail , he also threatened to survei l  Garcia and to convey 

inappropriate information about her to G.M.  

After a hearing in late October 201 8, a permanent anti-harassment order 

was entered against Morris. Morris was in Seattle at that time for a scheduled 

visit with G.M.  Unbeknownst to Garcia, Morris had been fired from his job in 

Texas and had planned to stay in Seattle and sleep in his car until he found work 

in the city. 

On November 1 ,  fo llowing a barrage of messages from Morris, Garcia 

reported to her lawyers and to law enforcement that Morris had violated the anti

harassment order. 

On November 2, 201 8, Garcia and G.M.  were scheduled to meet Morris at 

Seattle Center for a visit. That morning, Garcia's lawyers had e-mailed Morris 

about his violation of the anti-harassment order and cautioned him to follow the 

order; Morris responded in an agitated and angry manner. Around 3:30 p .m . ,  

Garcia met Morris at  the Pacific Science Center. Morris tried to  talk to Garcia 

about their relationship but Garcia refused, and Morris got upset. 

3 
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Garcia and Morris eventua l ly left the Science Center and headed to the 

food court located i n  the Armory.  At the Armory, Garcia ordered a cheese p izza 

at MOD P izza for G . M .  Wh i le she was ordering , G . M .  came to the counter and 

asked Garcia to buy h im a treat. When Garcia to ld G . M .  that he needed to eat 

h is p izza fi rst , G . M .  became upset and started yel l i ng .  Morris came over and to ld 

Garcia to "U ]ust buy [G . M . ] the cake . "  Garcia ,  Morris ,  and G . M .  then proceeded 

to a table to eat the p izza . 

M i nutes later ,  severa l Armory employees and food court patrons heard 

Garcia scream and witnessed Morris p i nn ing her up  agai nst the wal l ,  stabb ing 

her repeated ly i n  the neck. G . M .  was less than th ree feet away. Morris qu i ckly 

left the bu i ld i ng . Bystanders tried to save Garcia's l ife by app ly ing pressu re to 

her neck with towels and cloth ing but she later d ied in su rgery at Harborview 

Med ica l  Center .  

Outs ide the Armory,  a witness approached Morris ,  d rawi ng h is fi rearm to 

keep Morris from flee ing .  Other witnesses to ld Morris to d rop the kn ife , and 

Morris repeated ly told them that he had ki l led the woman he loved and asked 

that they shoot h im .  Another passerby pepper sprayed Morris .  

Po l ice arrived on the scene and subd ued Morris . Morris immed iate ly 

began to te l l  officers that he had murdered Garcia .  Officers advised Morris of h is 

M i randa2 rig hts .  Morris conti nued to re lay deta i ls  about the mu rder to officers , 

te l l i ng them that he "was tryi ng to make her death qu ick" but that if Garcia 

2 Mi randa v.  Arizona ,  384 U . S .  436 , 86 S. Ct. 1 602 , 1 6  L .  Ed . 2d 694 
( 1 966) . 
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survived , she'd "probably use th is to victim ize herself the rest of her l ife . " When a 

respond ing officer asked Morris if he understood why he'd been arrested , Morris 

rep l ied : "We l l ,  let's see here ,  I mean , I 'm  covered in b lood from ki l l i ng the woman 

I love for tak ing my son . I th i nk  it m ight be attempted murder ,  or  poss ib ly mu rder 

depend i ng i f  she d ies . " 

Morris was transported to an i nterview room at the Seattle Po l ice 

Department headquarters and read h is M i randa rig hts aga i n .  When left a lone i n  

t he  i nterview room ,  Morris started ta lk ing to h imself about the stabb ing . He 

ranted that he wanted " revenge" aga inst Garc ia ,  that she was "ev i l" for havi ng an 

abortion , that she was promiscuous ,  and that she "deserved to d ie . " When the 

detective retu rned , Morris spoke freely for several hours about h is re lationsh ip  

problems with Garc ia and  h is motivat ions for ki l l i ng her .  Morris to ld the detective 

that he debati ng ki l l i ng Garc ia and u lt imate ly dec ided that G . M .  wou ld be better 

off be ing ra ised by another fam i ly .  Morris also acknowledged that h is son was 

l i kely traumatized ; he stated that he hoped h is son wou ld either repress the 

events or "eventua l ly get over it with therapy. " Throughout the i nterview, Morris 

fixated on Garc ia 's re lationsh ips with other men and what he perceived to be 

promiscu ity as a justification for ki l l i ng her .  

Morris also provided the detective a deta i led account of h is p lan for ki l l ing 

Garc i a .  He to ld the detective that when he fi rst got to the Sc ience Center, he had 

"briefly thought about j ust taking her out rig ht there ,  taking it and kn ifing her . " 

Morris stated that he had " remembered a l l  the horrib le th ings [Garc ia] had done ,  

and how m uch had been cut ou t  of [h is] l ife . " Once they got to  the food court ,  

5 
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Morris to ld the detective that he "was rea l ly start ing to let out [h is] anger at her . "  

He ca l led Garcia a "whore" and to ld her she was being a "coward" about her 

anxiety . Morris also to ld the detective that he started serious ly th i nking about 

ki l l i ng Garcia severa l months ear l ier ,  i n  Apri l or  May. 

Morris exp la i ned that when Garcia got up to use the restroom , he thought 

she was go ing to ca l l  her lawyer and report h im for v io lati ng the anti -harassment 

order .  He decided then to act .  Morris to ld the detective : " Like ,  okay, that's it .  

She's j ust gonna go te l l  some other peop le ;  I 'm  gett ing cut out of my son's l ife . 

I 'm ,  l i ke ,  a l l  rig ht . . . .  I 'm  taking her out for th is .  I 'm  not go ing to let her get away 

with anyth ing e lse . "  Morris then exp la i ned how he pu l led out h is kn ife , 

confronted Garcia ,  and started stabb ing her . Morris c la imed that he was "try ing 

to be humane" and "ki l l  her qu ickly , "  but that "no p lan is perfect . "  

Morris was later charged with mu rder i n  the fi rst deg ree with a dead ly 

weapon enhancement. The State a lso a l leged severa l agg ravati ng facto rs , 

inc lud ing that it was a crime of domestic v io lence ,  that Morris had comm itted it 

with i n  the s ig ht or sound of h is m inor  ch i ld , and that the crime had a destructive 

and foreseeable impact on persons other than Garcia .  

Pre-Trial Motions and  Tria l  

Morris's i n it ia l  defense was one of i nsan ity .  He c la imed that he suffered a 

post-traumatic stress d isorder (PTSD)- induced flashback that made it imposs ib le 

for h im to d iscern that he was stabb ing Garcia and not a bu rka3-clad woman he'd 

3 A bu rka is a loose enve lop ing garment that covers the face and body 
and is worn in pub l ic by certa i n  Mus l im women . 
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encountered wh i le deployed Afghan istan .  Before tria l , the State moved to 

excl ude Morris's expert witness , Dr .  Mark Whiteh i l l ,  on the g rounds that 

Dr .  Whiteh i l l  was unable to testify that Morris's menta l d isorder met the 

requ i rements for a defense of i nsan ity or  d im i n ished capacity .  The tria l  cou rt 

g ranted the motion , reason i ng that because Dr .  Whiteh i l l  conc luded that ne ither 

defense was avai lab le to Morris ,  the test imony was i rre levant .  

At tria l , Morris proceeded on a theory of se lf-defense .  He testified that he 

experienced a PTSD- ind uced flashback that led him to be l ieve Garcia was a 

bu rka-weari ng woman from whom he needed to protect h imself and G . M .  He 

cla imed that h is confess ions to po l ice were l ies . 

The j u ry rejected Morris 's self-defense cla im and convicted h im as 

charged . The State requested an except ional upward sentence ,  wh i le Morris 

requested an exceptiona l  downward sentence .  The court imposed an 

exceptiona l  upward sentence of  464 months .  Morris appeals .  

ANALYS I S  

Exclus ion of Expert Test imony and  Right to Present a Defense 

Morris asserts that the cou rt erred i n  excl ud i ng expert test imony of 

Dr .  Whiteh i l l  as i rre levant and that th is error i nfri nged on h is constitutiona l  rig ht to 

present a defense. He ma inta ins that Dr .  Wh iteh i l l  shou ld have been a l lowed to 

testify about h is  PTSD and autism d iagnoses because the test imony was 

re levant to Morris's i nsan ity and d im i n ished capacity defenses and theory of se lf

defense . He also asserts that th is error led to other lay witnesses being wrong ly 

excl uded . We d isag ree . Because Dr. Whiteh i l l  cou ld  not testify that Morris met 
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the elements of either d im i n ished capacity or  i nsan ity ,  the test imony was 

i rre levant and the court d id not err by excl ud ing it. And because Morris never 

asked the court to adm it Dr .  Wh iteh i l l 's test imony i n  support of h is se lf-defense 

theory,  the court never ru led on whether the testimony was adm iss ib le for that 

pu rpose . We also conclude that Morris 's rig ht to present a defense was not 

v io lated , as Morris was sti l l  ab le to present h is theory of the case and cou ld have 

sought to i ntrod uce expert test imony re lated to self-defense .  

We app ly a two-step standard of review to determ ine whether an  

evident iary ru l i ng  v io lates a defendant's S ixth Amendment rig ht to present a 

defense . State v. Jenn i ngs ,  1 99 Wn .2d 53 ,  58 ,  502 P . 3d 1 255 (2022) . F i rst, we 

review the tria l  cou rt's evident iary ru l i ng  for an abuse of d iscretion . State v .  

Arndt ,  1 94 Wn .2d 784 , 797-98 , 453 P . 3d 696 (20 1 9) .  If the ru l i ng  constitutes an 

abuse of d iscretion , we app ly a harm less error ana lys is .  Jenn i ngs , 1 99 Wn .2d 

at 59 .  If the error was not harm less , our  ana lys is ends here .  Jenn i ngs , 1 99 

Wn .2d at 59 .  

Second , i f  no abuse of  d iscret ion occu rred , or  i f  the abuse of  d iscret ion 

was harm less error , we review de nova whether the excl us ion of evidence 

vio lated the defendant's constitut ional  rig ht to present a defense. Jenn i ngs , 1 99 

Wn .2d at 58-59 .  

1 .  Excl us ion of Dr .  Wh iteh i l l 's Testimony 

We review a tria l  cou rt's determ inat ion on the adm iss ib i l ity of expert 

test imony for an abuse of d iscretion . Arndt, 1 94 Wn .2d at 798 .  A cou rt abuses 

its d iscret ion if its decis ion is man ifestly un reasonable or exercised on untenable 
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g rounds or for untenable reasons .  State v. Lord , 1 6 1 Wn .2d 276 , 283-84 , 1 65 

P . 3d 1 25 1  (2007) . 

Expert test imony is adm iss ib le under ER 702 if ( 1 ) the witness qua l ifies as 

an expert ,  and (2) the test imony is he lpfu l to the trier of fact . L . M .  v .  Hami lton ,  

1 93 Wn .2d 1 1 3 ,  1 34 , 436 P . 3d 803 (20 1 9) .  A witness may qua l ify as an expert 

by knowledge ,  ski l l ,  experience ,  tra i n i ng , or  ed ucation .  ER 702 . Expert 

test imony is he lpfu l if it concerns matters outs ide the common knowledge of 

laypersons and is not otherwise m islead i ng .  State v. Groth , 1 63 Wn . App .  548 ,  

564 , 26 1 P . 3d 1 83 (20 1 1 ) . On ly re levant testimony i s  he lpfu l to the j u ry .  State v .  

Atsbeha ,  1 42 Wn .2d 904 , 9 1 7- 1 8 ,  16  P . 3d 626 (200 1 ) .  Test imony is re levant i f  it 

tends to make the existence of any fact of consequence more or less probable 

than it wou ld be without the evidence .  ER 401 . I rre levant evidence is not 

adm iss ib le .  ER 402 . 

a. Insanity and Diminished Capacity Defenses 

Here ,  Morris's pr imary defenses were that of insan ity and d im i n ished 

capacity . To estab l ish i nsan ity ,  he needed to prove that at the t ime of the 

mu rder ,  h is menta l cond ition prevented him from appreciati ng the natu re ,  qua l ity , 

or  wrongfu lness of h is  actions .  RCW 9A. 1 2 . 0 1  O ;  State v. Box, 1 09 Wn .2d 320 ,  

322 , 745 P .2d 23 ( 1 987) . To estab l ish d im i n ished capacity ,  he needed to show 

that the a l leged cond it ion demonstrab ly impa i red h is ab i l ity to form the requ is ite 

menta l i ntent to commit the charged crimes .  State v. Thomas , 1 23 Wn . App .  

77 1 , 779 , 98 P . 3d 1 258 (2004) . A menta l  d isorder may amount to  insan ity and 

also have a specific effect on the defendant's capacity to ach ieve a cu lpable 
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menta l state but d im i n ished capacity does not necessari ly fo l low from i nsan ity .  

State v .  Gough ,  53 Wn . App .  6 1 9 ,  622 , 768 P .2d 1 028 ( 1 989) . 

I n  order for an expert's test imony to be he lpfu l where a defendant ra ises 

an i nsan ity or d im i n ished capacity defense, it is not enough that the defendant be 

d iagnosed as suffer ing from a particu lar  mental cond it ion . State v .  Greene ,  1 39 

Wn .2d 64 , 73-74 , 984 P .2d 1 024 ( 1 999) . Rather ,  " [t] he d iagnosis must, under 

the facts of the case , be capable of forens ic appl icat ion i n  order to he lp the tr ier 

of fact assess the defendant's menta l  state at the t ime of the crime . "  Greene ,  

1 39 Wn .2d at  74 . "The op in ion concern ing a defendant's menta l d isorder must 

reasonably re late to impa i rment of the ab i l ity to form the cu lpable mental state to 

commit the crime charged . "  Atsbeha ,  1 42 Wn .2d at 92 1 . "U nder th is standard ,  it 

is not necessary that the expert be able to state an op in ion that the menta l 

d isorder actua l ly d id prod uce the asserted impa i rment at the t ime in  question

on ly that it cou ld  have , and i f  so ,  how that d isorder operates . "  State v .  M itche l l ,  

1 02 Wn . App .  2 1 , 27 , 997 P .2d 373 (2000) . 

For example ,  i n  M itchel l ,  the defendant was charged with th i rd deg ree 

assau lt after punch i ng a po l ice officer. 1 02 Wn . App .  at 23 .  In a pretria l  hearing , 

the defendant's expert testified that, at the t ime of the offense ,  the defendant 

suffered from paranoid sch izophren ia ,  a d isorder capable of d im i n ish ing h is 

capacity to know that the ind ivid uals he was i nteract ing with were po l ice officers .  

M itchel l ,  1 02 Wn . App .  at 26 . But the expert cou ld not say with reasonable 

certa i nty that the defendant's menta l d isorder actua l ly caused h is capacity to be 

d im i n ished at the t ime of the incident, on ly that it was poss ib le .  M itche l l ,  1 02 Wn . 
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App .  at 26 .  The tria l  cou rt excluded the test imony, concl ud i ng that an 

exp lanat ion of the d isorder wou ld on ly confuse the j u ry and i nvite them to 

specu late un less the expert cou ld affi rmative ly state that the defendant's d isorder 

was actua l ly affect ing h is conduct at  the t ime of the incident .  M itchel l ,  1 02 Wn . 

App .  at 27 .  On appea l ,  th is cou rt concl uded that the tria l  cou rt erroneously 

excl uded the expert's test imony because it wou ld  have he lped the j u ry 

understand the dynam ics of the defendant's menta l d isorder and helped exp la in  

an otherwise b izarre i ncident .  M itchel l ,  1 02 Wn . App .  at  26-27 .  The cou rt noted 

that the "j u ry shou ld be a l lowed to determ ine whether M itche l l  was experiencing 

de l us ions at the t ime of h is arrest even if [the expert] cou ld on ly say it was 

poss ib le . "  M itche l l ,  1 02 Wn . App .  at 28 .  

I n  contrast, i n  Greene ,  our  Supreme Cou rt conc luded that the  tria l  cou rt 

properly excl uded expert test imony concern ing the defendant's d issociative 

identity d isorder (D I D) as i rre levant because, g iven the state of the re levant 

science at the t ime,  " it was not poss ib le to re l iably connect the symptoms of D I D  

to the san ity o r  menta l capacity of the defendant . "  1 39 Wn .2d at 7 9 .  The court 

exp la i ned that there were various approaches to determ in i ng whether an 

i nd ivid ua l  suffering from D I D  was lega l ly i nsane at the t ime of committi ng the 

offense , but that "none of the various approaches ha[d]  been accepted as 

prod ucing resu lts capable of re l iab ly he lp ing to resolve questions regard ing 

san ity and/or menta l  capacity i n  any lega l  sense . "  Greene , 1 39 Wn .2d at  77 . 

Here ,  Dr .  Wh iteh i l l  d iagnosed Morris with PTSD and autism . Dr .  Wh iteh i l l  

concl uded that Morris's PTSD man ifested i n  the fo l lowing ways : anxious arousal 
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(e .g . ,  worrying about things); depression (e .g . ,  feeling empty inside); intrusive 

experiences (e .g . ,  nightmares or bad dreams); and defensive avoidance (e .g . ,  

trying to block out certain memories). Dr. Whitehi l l  noted that Morris tested very 

well on a screen for neurological d ifficulties, placing him in the range of "[v]ery 

low probability of impairment." As to Morris's abil ity to tell right from wrong, Dr. 

Whitehi l l  opined that there was no evidence to support Morris's assertion that he 

suffered a PTSD-induced flashback and that Morris's subsequent justifications 

for stabbing Garcia undercut his claim that he had experienced a flashback. As 

to Morris's capacity to understand the nature and quality of the acts committed, 

Dr. Whitehi l l  opined that "there is no question that Mr. Morris was aware that he 

was stabbing." Dr. Whitehi l l  noted that this conclusion was also supported by 

Morris's statements to police and his musings about the murder when left alone 

in the interview room. 

As to Morris's defense of diminished capacity, Dr. Whitehi l l  opined that 

such a defense was not warranted regardless of whether Morris experienced a 

PTSD-induced flashback or not because Morris intended to stab someone either 

way. 

On these facts, the trial court did not err in excluding Dr. Whitehi l l's 

testimony as it related to Morris's defenses of insanity or diminished capacity. 

Dr. Whitehi l l 's conclusion that Morris had the capacity to understand the nature of 

his actions is fatal to Morris's claim that the testimony was relevant. Even if 

Dr. Whitehi l l  testified that it was possible Morris experienced a flashback that 

impeded his abi lity to tell right from wrong, Dr. Whitehi l l  could not testify that 
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Morris lacked the capacity to understand the natu re and qua l ity of h is actions .  

S im i larly, regard less of whether Morris experienced a flashback or not ,  D r. 

Wh iteh i l l  cou ld not testify that he lacked the i ntent to commit the offense. 

Because Dr .  Whiteh i l l  cou ld  not re l iab ly connect the symptoms of Morris's PTSD 

d iagnosis with i nsan ity or  d im i n ished capacity ,  the tria l  cou rt properly excl uded 

the test imony as i rre levant. 

b. Self-Defense 

Morris also argues that Dr .  Wh iteh i l l 's test imony was re levant to h is theory 

of se lf-defense . He contends that Dr .  Whiteh i l l  shou ld have been able to testify 

as to h is d iag noses of PTSD and autism and that the excl us ion of D r. Wh iteh i l l  as 

a witness led to other witness's test imony being erroneously excl uded . But 

because Morris d id not ask the court to adm it Dr .  Wh iteh i l l 's testimony to support 

h is se lf-defense cla im ,  the cou rt d id not ru le on whether it was adm iss ib le .  

Therefore , th is issue is not properly before th is cou rt .  

In genera l ,  mental d isorders ,  such as PTSD ,  are beyond the ord inary 

understand i ng of laypersons and requ i re exp lanat ion via expert testimony. State 

v. Green ,  1 82 Wn . App .  1 33 ,  1 46 ,  328 P . 3d 988 (20 1 4) .  Fo r  example ,  a 

layperson m ight not understand that PTSD can induce a host of lesser known 

effects , l i ke a d issociative state or a flashback. Green , 1 82 Wn . App .  at 1 46-47 ; 

State v. Bottre l l ,  1 03 Wn . App .  706,  7 1 5 ,  1 4  P . 3d 1 64 (2000) . 

Here ,  after the cou rt excl uded Dr .  Whiteh i l l 's test imony as to insan ity and 

d im i n ished capacity ,  Morris pu rsued a theory of se lf-defense . In support of th is 

theory,  Morris p lanned to e l icit test imony from jai l  hea lth staff and Seattle Pol ice 
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Officer Brian Muoio that Morris was experiencing PTSD symptoms after the 

murder. During motions in l imine, the State moved to exclude testimony of the 

jail health staff, contending it was inadmissible without supporting expert 

testimony about PTSD. Defense counsel had the following colloquy with the 

court about the jail health staff witnesses: 

[DEFENSE] :  There is no evidentiary requirement. This is not a 

diminished capacity defense .  And there's no evidentiary 

requirement that we present a mental health expert witness for 
Mr. Morris to be able to testify about PTSD or his subjective 

flashback. 

I think there would be some minimal observations about 

Mr. Morris's demeanor in their interactions. 

The jail health staff would likely testify about their actions in 

relation to Mr .  Morris-

[COURT]: Well ,  let's-before we move onto actions, what about 

the demeanor and how does it relate to the events at issue in this 

case? 

[DEFENSE] :  So, Mr. Morris's demeanor when he was relating 

symptoms of mental health to them ;  whether or not his demeanor, I 

guess, was consistent with his recounting of any mental health 

symptoms. 

[COURT]: But, do I understand correctly that you are not going 

to be calling these witnesses with respect to any kind of diagnosis 

or any other expert opinion? 

[DEFENSE] :  There wil l be no expert opinion. 

Before the court ruled on the admissibil ity of the jai l  health staff testimony, 

it fo llowed up with defense counsel about expert testimony: 

[COURT]: Just to confirm: you're not going to be asking any 

witness for a diagnosis or any other medical opinion; is that 
correct? 

[DEFENSE] :  We are not asking for any medical opinion, and I think 

it's safe to say we're not going to ask them to opine about his 

diagnosis. 

1 4  



No .  831 57-7- 1/1 5 

The court then excluded the test imony of the ja i l  hea lth staff, reason ing 

that Morris needed to proffer an expert op in ion to support h is PTSD d iagnosis 

before lay witnesses cou ld testify about h is  PTSD .  The court also noted that 

Morris cou ld move for reconsideration of the court's ru l i ng  if Morris was able to 

provide add it iona l  evidence that wou ld d i rectly l i nk  h is PTSD d iagnosis to h is 

se lf-defense cla im . 

Later at tria l , the State objected to the adm ission of Officer Muoio 's 

test imony about PTSD ,  argu ing that it lacked foundat ion without underlyi ng 

expert test imony about Morris 's PTSD d iagnos is .  The court ag reed , exp la in ing  

that expert test imony was needed to estab l ish an adequate foundation as to 

Morris's d iagnosis .  

The court d id not err i n  excl ud ing the ja i l  hea lth staff or officer's test imony 

on the basis that such testimony lacked foundation . I t  is wel l -estab l ished that the 

i ntricacies of a PTSD d iag nosis are outs ide the understand i ng of laypeople .  

Thus ,  Morris needed to provide expert testimony as to h is PTSD d iagnosis 

before proffer ing lay witness test imony as to the same. But because Morris 

never asked the court to ru le on the adm iss ib i l ity of Dr. Wh iteh i l l 's test imony as it 

re lated to se lf-defense, the court d id not ru le on whether the test imony was 

adm iss ib le for that pu rpose and no ru l i ng  exists about the excl us ion of an expert 

witness for us to review on appea l .  

2 .  Right to Present a Defense 

Because the cou rt d id not err i n  excl ud i ng Dr. Whiteh i l l ' s  test imony as it 

re lated to Morris's i nsan ity and d im i n ished capacity defenses , we next cons ider 
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whether the excl us ion of the test imony vio lated Morris's rig ht to present a 

defense . We conclude that it d id not .  

Crim ina l  defendants have a rig ht to present a defense guaranteed by both 

the federa l  and state constitutions .  U . S .  CONST. amend . VI ; WASH . CONST .  art .  1 ,  

§ 22 ;  Jenn i ngs ,  1 99 Wn .2d at 63 .  But th is rig ht is not absol ute ; for example ,  

defendants on ly have a rig ht to present re levant evidence ,  not i rre levant 

evidence .  State v .  Jones , 1 68 Wn .2d 7 1 3 ,  720 ,  230 P . 3d 576 (20 1 0) .  And when 

a defendant has an opportun ity to present the i r  theory of the case , the excl us ion 

of some aspects of the i r  p roffered evidence is not a v io lat ion of the i r  

constitutiona l  rig ht to  present a defense . State v .  Ritch ie ,  24 Wn . App .  2d 6 1 8 ,  

635 ,  520 P . 3d 1 1 05 (2022) , review den ied , 1 Wn .3d 1 005 ,  526 P . 3d 85 1 (2023) . 

Here ,  Morris contends that he was "forb idden from e l icit i ng any 

corroborati ng testimony about h is menta l  state at the t ime of the stabb ing . "  This 

is i naccu rate . Although the court excl uded Dr .  Wh iteh i l l 's test imony for the 

pu rposes of Morris's i nsan ity and d im i n ished capacity defenses, it d id not prevent 

Morris from presenti ng another expert to testify about how h is PTSD d iagnosis 

re lated to h is theory of self-defense . Rather ,  the court repeated ly asked Morris's 

counsel if it wou ld  l i ke to proffer expert test imony as to PTSD and Morris 's 

counsel expressly to ld the court that they d id not plan to offer such expert 

test imony. Without expert test imony to properly exp la in  the PTSD d iagnosis , lay 

witness test imony about Morris 's PTSD-re lated symptoms was inadm iss ib le and 

properly excl uded . Green ,  1 82 Wn . App .  at 1 46 (expert test imony needed to 

exp la in  PTSD) ; ER 70 1 ( lay witness test imony cannot be based on scientific or  
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other special ized knowledge) . We conclude that Morris 's rig ht to present a 

defense was not v io lated . 

GR 37 Cha l lenge 

Morris contends that the State engaged in a pattern of gender 

d iscrim inat ion i n  v io lat ion of GR 37 by us ing seven of its e ight peremptory stri kes 

aga inst men . He also argues that the cou rt i ncorrectly app l ied Batson4 by ( 1 ) not 

requ i ring the State to articu late a gender-neutra l  reason for stri k ing each of the 

seven j u rors ,  and (2) not assess ing whether an objective observer cou ld view 

gender as a factor for each of the seven peremptory chal lenges , on ly the one 

chal lenge that Morris objected to . We d isag ree that GR 37 app l ies to gender

based chal lenges . We also d isag ree that the court found that a pattern of 

d iscrim inat ion existed ; therefore ,  the State d id not need to art icu late a gender

neutra l  reason for the previous j u rors .  And because the State set forth a gender

neutra l  reason for stri k ing the cha l lenged j u ror, we conc lude that the court d id not 

err i n  overru l i ng  Morris 's GR 37 cha l lenge .  

1 .  Waiver 

As a pre l im inary matter, we must determ ine whether Morris properly 

preserved th is issue for review. The State mai nta ins that Morris d id not ask the 

tria l  cou rt to reconsider its fi rst s ix peremptory chal lenges nor d id he request that 

the court app ly an objective observer standard to the fi rst six peremptory 

chal lenges and that these arguments are waived on appea l .  We d isag ree . 

4 Batson v. Kentucky, 476 U . S .  79 ,  1 06 S .  Ct. 1 7 1 2 , 90 L .  Ed . 2d 69 
( 1 986) . 
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I n  genera l ,  we wi l l  not cons ider issues ra ised for the fi rst t ime on appea l .  

RAP 2 . 5(a) . Here ,  Morris objected to  the State's a l leged pattern of excl ud i ng 

male j u rors .  Th is object ion a lso preserved Morris's argument that the court fa i led 

to app ly the rig ht standard to each of the chal lenges . By h igh l ig hti ng what he 

asserted to be a pattern and specifyi ng the number of stricken j u rors ,  Morris 

imp l icit ly chal lenged each of the State's earl ier peremptory chal lenges agai nst 

men . The argument was not waived . 

2 .  GR  3 7  and Gender B ias 

We now tu rn to Morris 's GR 37 argument and fi rst add ress whether GR 37 

app l ies to c la ims of gender d iscrim ination . We conclude that it does not .  

Our federa l  and state constitut ions guarantee crim ina l  defendants the rig ht 

to a tria l  by impart ia l  j u ry .  U . S .  CONST. amend . VI ; WASH . CONST .  art .  I ,  § 22 . I n  

fu rtherance of th is rig ht , parties may exercise for cause and peremptory 

chal lenges to excuse potentia l ly unfit j u rors .  RCW 4 .44 . 1 30 .  However, 

peremptory chal lenges may not be used to excl ude potent ia l  j u rors on the basis 

of race or ethn icity .  Batson , 476 U . S .  at 9 1 . 

When an object ion to the use of a peremptory chal lenge is ra ised , the 

court app l ies the th ree-step Batson test. F i rst, the party chal leng ing the stri ke 

must make a "prima facie case of pu rposefu l d iscrim inat ion by showi ng that the 

tota l ity of the re levant facts g ives rise to an i nference of d iscrim inatory pu rpose . "  

Batson , 476 U . S .  at 93-94 . Second , if a pr ima facie case is made ,  the burden 

sh ifts to the stri k ing party to provide an adequate , race-neutra l  justificat ion for the 

stri ke . C ity of Seattle v .  Erickson ,  1 88 Wn .2d 72 1 ,  726-27 ,  398 P . 3d 1 1 24 
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(20 1 7) .  Th i rd ,  if the party making the strike provides a race-neutra l  reason , the 

court must then weigh al l the re levant ci rcumstances to decide if the proffered 

reasons are pretextual and g ive rise to an i nference of d iscrim inatory i ntent. 

Batson , 476 U . S .  at 97-98 ;  F lowers v. M ississippi , 588 U . S . _, 1 39 S .  Ct. 2228 ,  

224 1 , 204 L .  Ed . 2d 638 (20 1 9) .  "Th is fi na l  step i nvo lves eva luat ing 'the 

persuas iveness of the justificat ion '  p roffered by the prosecutor, but 'the u lt imate 

bu rden of persuasion regard i ng racia l  motivat ion rests with , and never sh ifts 

from , the opponent of the stri ke . ' " Rice v. Col l i ns ,  546 U . S .  333 , 388 , 1 26 S .  Ct. 

969 , 1 63 L .  Ed . 2d 824 (2006) (quot ing Pu rkett v .  E lem , 5 1 4  U . S .  765 , 768 ,  1 1 5 

S .  Ct. 1 769 ,  1 3 1 L .  Ed . 2d 834 ( 1 995) (per cu riam)) . On review, we afford "a h igh  

leve l of  deference to  the tria l  cou rt's determ i nation of d iscrim ination"  and the tria l  

cou rt's decis ion wi l l  on ly be reversed if the appe l lant can show it was clearly 

erroneous.  State v .  H icks , 1 63 Wn .2d 477 , 493 , 1 8 1 P . 3d 83 1 (2008) ; Erickson ,  

1 88 Wn .2d at 727 .  

I n  the early 1 990s , th is cou rt and  the Supreme Court extended Batson 's  

app l icat ion to gender-based d iscrim inat ion i n  the use of  peremptory chal lenges . 

State v. Bu rch , 65 Wn . App .  828 , 830 P .2d 357 ( 1 992) ; J . E . B .  v. Alabama ex re l .  

T . B . , 5 1 1 U . S .  1 27 ,  1 1 4 S .  Ct. 1 4 1 9 ,  1 28 L .  Ed . 2d 89 ( 1 994) . 

I n  20 1 7 , recogn iz ing the shortcomings of the Batson test i n  add ress ing 

racia l  b ias i n  j u ry selection , ou r  State Supreme Cou rt adopted GR 37 , wh ich 

mod ifies the th i rd Batson step .  I nstead of the court determ in ing whether a 

chal lenge was motivated by racia l  an imus ,  GR 37 requ i res the cou rt to assess 

whether "an objective observer cou ld view race or ethn icity as a factor in the use 
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of the peremptory chal lenge . "  GR 37(e) . The ru le defines an "objective 

observer" as someone who is "aware that imp l ic it ,  institutiona l ,  and unconscious 

b iases , i n  add it ion to pu rposefu l d iscrim i nation , have resu lted i n  the unfai r  

excl us ion of potent ia l  j u rors i n  Wash i ngton State . "  GR 37(f) .  I f  the court fi nds 

that an objective observer cou ld view race or ethn icity as a factor, the peremptory 

chal lenge must be den ied . State v. Jefferson ,  1 92 Wn .2d 225 ,  249 ,  429 P . 3d 

467 (20 1 8) .  But although G R  37 expands the Batson test , the ru le is l im ited to 

b ias and d iscrim inat ion based on race and ethn icity .  State v. Brown , 2 1  Wn . 

App .  2d 54 1 , 552 , 506 P . 3d 1 258 ,  review den ied , 1 99 Wn .2d 1 029 ,  5 1 4  P . 3d 64 1 

(2022) . 

Here ,  Morris's assert ion that Jefferson expanded the GR 37 framework to 

inc lude gender is unava i l i ng . The Jefferson cou rt d id not cons ider whether 

GR 37 app l ied to gender and d id not state that GR 37 app l ied to a l l  d iscrim ination 

trad it iona l ly subject to Batson . Rather, the court's ana lys is was exp l icit ly l im ited 

to race and ethn icity .  See Jefferson ,  1 92 Wn .2d at 239 ("Ou r  cu rrent Batson test 

does not sufficiently add ress the issue of race d iscrim i nation in j u ror  selection . "  

(emphasis added)) . And the court was clear as  to the pu rpose of GR 37 :  "The 

evi l of racial d iscrim inat ion is sti l l  the evi l th is ru le seeks to erad icate . "  Jefferson , 

1 92 Wn .2d at 249 (emphasis added ) .  No case s ince Jefferson has app l ied 

GR 37 in a gender d iscrim i nation context . See , �. State v .  L istoe , 1 5  Wn . App .  

2d 308 , 333  n . 2 1 , 475  P . 3d 534 (2020) (Me ln ick, J . ,  concu rri ng) (" I n  add ition , 

even though GR 37 is not app l icable to peremptory chal lenges that imp l icate 

gender-based d iscrim ination , Batson app l ies . ") ;  Brown , 2 1  Wn . App .  2d at 554 
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("Jefferson's test was exp l icit ly l im ited to race and eth n icity . . . .  GR  37 does not 

app ly to gender or  any other protected status covered by the equa l  protect ion 

c lause and our state constitution . " ) .  

Moreover, the fi na l  report on GR 37 makes clear that the ru le  does not 

app ly to gender .  See PROPOSED NEW GR 37-JURY SELECTION WORKGROUP ,  

F INAL REPORT. 5 The report exp l icitly states that GR 37 does not apply to issues 

of gender and sexua l  orientat ion because the workg roup  had not yet d iscussed 

those categories or class ifications .  F INAL REPORT at 5. The workg roup  members 

"ag reed that wh i le gender and sexual orientation shou ld be i ncluded i n  the 

proposed ru le at a later t ime after thoughtfu l cons ideration ,  i n  order to meet the 

court's requested t ime frame and objective , it was necessary to postpone fu rther 

d iscuss ion on gender and sexual orientation . "  F INAL REPORT at 5. We are 

unconvi nced that GR 37 app l ies to gender-based chal lenges and conc lude that 

the objective observer standard does not app ly i n  the present case . 

3 .  Appl ication of Batson 

Because the objective observer standard does not app ly here ,  Morris 's 

claim of gender d iscrim i nation is properly ana lyzed under the trad it iona l  Batson 

test . Under that test, we conc lude that Morris fa i ls  to prove that the stri kes were 

motivated by gender-based an imus .6 

5 https ://www.courts .wa .gov/contenUpub l icUp load/Supreme%20Court% 
200rders/OrderNo25700-A- 1 22 1 Workg roup .pdf 

6 We note , too , that most cases add ress ing gender b ias i n  j u ry select ion 
focus on the excl us ion of female j u rors ,  not male j u rors .  See , §..9.:., Burch , 65 Wn . 
App .  at 837 (concl ud i ng that gender-based peremptory chal lenges are an 
obvious den ia l  of female j u rors' equa l  rig hts) ; Brown , 21  Wn . App .  2d at  555-56 
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As d iscussed above , once a Batson cha l lenge is ra ised , the court app l ies 

a th ree-part test. F i rst, the objecti ng party must demonstrate a pr ima facie case 

of pu rposefu l d iscrim i nation . Bu rch , 65 Wn . App .  at 840 .  Th is prong is met by 

showing that the peremptory chal lenge was exercised aga inst a member of a 

constitutiona l ly p rotected g roup and that "other re levant c i rcumstances" ra ise an 

i nference that the cha l lenge was based on that g roup membersh ip .  Batson , 476 

U . S .  at 96 .  Relevant c ircumstances can i nc lude a "  'pattern ' " of strikes aga inst a 

particu lar  constitutiona l ly cogn izab le g roup .  Burch , 65 Wn . App .  at 840 (quoti ng 

Batson , 476 U . S .  at 96-97) . But "a 'pattern of strikes' is on ly found when ' [t] he 

stri kes . . .  affect those members to such a deg ree or with such a Jack of 

apparent nonracial explanation as to suggest the possibility of racial motivation . '  

State v .  Wright , 78 Wn . App .  93 , 1 02 , 896 P .2d 7 1 3 ( 1 995) (quoti ng People v .  

Hope , 1 37 1 1 1 . 2d 430 , 462-63 ,  560 N . E .2d 849 ,  1 68 I l l .  Dec. 252 ( 1 990) ) .  

Second , i f  the objecti ng party estab l ishes a prima facie case , the burden 

then sh ifts to the strik ing party to provide a gender-neutra l  reason for stri k ing the 

j u ror .  Bu rch , 65 Wn . App .  at  840 .  The neutral exp lanat ion must be "clear and 

reasonably specific . "  Batson , 476 U . S .  at  98 n .  20 (quoti ng Texas Dep't of Cmty. 

Affs . v .  Bu rd i ne ,  450 U . S .  248 , 258 ,  1 0 1 S .  Ct .  1 089 ,  67 L .  Ed . 2d 207 ( 1 98 1 )) .  

F ina l ly ,  the court must determ ine from the tota l ity of the ci rcumstances whether 

the object ing party has estab l ished pu rposefu l d iscrim ination . Jefferson , 1 92 

Wn .2d at 232 . Because these fi nd i ngs depend on the cou rt's determ inat ion of 

(exam in i ng excl us ion of female j u rors for gender b ias) ; but cf. J . E . B . ,  5 1 1 U . S .  at 
1 30 (determ in ing that use of peremptory chal lenges to remove a l l  male j u rors 
from ven i re was d iscrim i natory) . 
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the cred ib i l ity of the attorneys and j u rors ,  we review them for c lear error. Brown , 

2 1  Wn . App .  2d at 558 . 

At the outset, we acknowledge that the tria l  cou rt engaged i n  these steps 

out of order .  Neverthe less , we ag ree with the court's determ inat ion that Morris 

fa i led to carry h is burden of provi ng pu rposefu l d iscrim i nation .  

After Morris a l leged that the State engaged i n  a pattern of gender 

d iscrim inat ion by stri k ing male j u rors ,  the court immed iate ly asked the State to 

articu late a gender-neutra l  reason for strik ing j u ror 1 1 5 ,  the last j u ror in the 

a l leged pattern . The State exp la i ned that the j u ror i nd icated he rece ived h is  

news from a far-rig ht , l i bertarian b log that had been banned in  some countries for 

its extrem ist views and from a "Russian State contro l led i nternationa l  te levis ion 

network . "  Morris then offered add it ional  argument as to why he bel ieved a 

pattern of d iscrim inat ion existed . The cou rt overru led the chal lenge.  A wh i le 

later, the State rem inded the court that it had not yet ru led as to whether Morris 

had estab l ished a pr ima facie case that a pattern of d iscrim inat ion existed . The 

court then stated : "I th ink  seven out of e ight could be a pattern ; but-and so , I 

be l ieve the Ru le requ i res me to consider the rat ionale g iven ;  but , I conti nue to 

ru le-to overru le the objection . "  (Emphasis added . )  

Typ ica l ly ,  to  avo id co l laps ing the  Batson test, t he  court shou ld fi rst make a 

pre l im inary determ inat ion that the chal lenger has demonstrated a pr ima facie 

showing of d iscrim inat ion before e l icit i ng the State's gender-neutra l  exp lanation . 

Wright , 78 Wn . App .  at 1 00-0 1 . When the State provides an exp lanat ion and the 

court ru les on the u lt imate question of d iscrim ination , the prel im i nary prima facie 
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case is unnecessary. H icks , 1 63 Wn .2d at 492 . In the instant case , however, 

the State's exp lanat ion as to j u ror 1 1 5 d id not render the pr ima facie case moot . 

Although the cou rt shou ld have asked Morris for fu rther proof of a pattern before 

e l icit i ng a response from the State , we d isag ree that th is m isstep rendered the 

pr ima facie case moot. Wh i le the court i nd icated that there could be a pattern , it 

then ,  in d i rect response to the State's i nqu i ry about ru l i ng  on whether Morris had 

estab l ished a pr ima facie case concern ing a pattern of d iscrim i nation , stated , 

I th i nk  seven out of e ig ht cou ld be a pattern ; but-and so,  I be l ieve 
the Ru le requ i res me to consider the rationale g iven ;  but ,  I conti nue 
to ru le-to overru le the object ion because pol itica l be l iefs are not a 
protected category. Peremptories have a long-stand ing-the long
stand ing trad it ion of peremptory chal lenges i n  our system of just ice 
is that un less-un less it's proh ib ited d ue to an improper motive 
based on excl ud i ng members of a protected category, i n  genera l ,  
Counse l ,  exercise a t  the i r  d iscret ion to benefit the i r  c l ient's posit ion . 

Wh i le the court i nd icated it could be a pattern , we conc lude that the above 

statement and the court's act ions are i ncons istent with the cou rt havi ng made a 

determ inat ion that a pr ima facie showing of a pattern was made .  

I n  any event, the c i rcumstances of  the present case do not support a 

conc lus ion that the court's determ inat ion was clear error .  Although the State's 

use of seven peremptory chal lenge agai nst men cou ld , at fi rst g lance ,  appear 

d isproport ionate , the State also struck a female j u ror .  And the female j u ror was 

stricken after the State had exercised fou r  peremptory stri kes aga inst male j u rors 

but before the fi na l  th ree stri kes . Of the seven male j u rors stricken by the State , 

th ree were rep laced by other male j u rors whom the State d id not attempt to 

stri ke . The State also waived its last peremptory cha l lenge ,  wh ich cou ld have 
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been used to remove another male j u ror .  Moreover, the State accepted the j u ry 

on two separate occas ions :  once after it had struck on ly two men and once after 

it had struck six men and one woman . On both occas ions ,  the j u ry consisted of 

six men and ten women . We also note that Morris ,  too ,  struck seven male j u rors .  

At the end  of voi r  d i re ,  there were s ix  men  and  ten women on the fi na l  j u ry .  The 

orig ina l  ven i re consisted of 1 30 people ,  66 men , 64 women , and 1 non-b inary 

person .  

On appea l ,  Morris contends that the court erred by not requ i ring the State 

to g ive a neutra l exp lanat ion for each of the seven male j u rors in the a l leged 

pattern . But aside from the fact that seven male j u rors were struck, Morris does 

not provide any other re levant c i rcumstances that wou ld ind icate b ias or 

d iscrim i nation . Without more ,  we are unconvi nced that a d iscrim inatory pu rpose 

existed or that the court committed clear error in fi nd ing none .  F ina l ly ,  we note 

that ven i res common ly consist of on ly male and female j u rors .  That a "pattern" 

emerges in a party's use of peremptory chal lenges aga i nst a specific gender is 

not enough on its own to constitute d iscrim inatory i ntent ; such a "pattern" may 

very wel l  be random . To estab l ish a pr ima facie case , the stri kes must be 

accompan ied by re levant c i rcumstances ind icative of d iscrim i nation ,  such as 

d iscrim inatory comments by the party exercis ing the chal lenge . 7 Here ,  the record 

7 Relyi ng on Zant v. Stephens ,  462 U . S .  862 , 1 03 S .  Ct. 2733 , 77 L .  Ed . 
2d 235 ( 1 983) , Morris also mainta ins that pol it ica l affi l iat ion is constitutiona l ly 
suspect and that the cou rt erred i n  concl ud i ng that the State's exp lanat ion for 
stri k ing j u ror 1 1 5 was not d iscrim inatory. We d isag ree . The Zant cou rt 
d iscussed constitutiona l ly impermiss ib le factors to cons ider at sentenc ing-not 
j u ry selection-and on ly stated that the pol it ica l  affi l iat ion of the defendant shou ld 
not be re l ied upon . 426 U . S .  at  885 (" . . .  factors that are constitutiona l ly 
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supports that the cou rt properly reviewed the a l leged pattern and conc luded that 

a d iscrim inatory pattern d id not exist. We conc lude that the cou rt's fi nd ing was 

not clearly erroneous .  

Jury Selection 

Morris mainta ins that by conduct ing vo i r  d i re via Zoom , the cou rt v io lated 

h is constitut ional  rig ht under art icle I ,  sect ion 2 1  of the Wash ington Constitution 

to i n-person j u ry selection . He a lso argues that Zoom vo i r  d i re v io lated h is ab i l ity 

to select a fa i r  j u ry and h is rig ht to be present. F ina l ly ,  he contends that the tria l  

cou rt v io lated a loca l ru le by proceed ing with j u ry selection over h is objection . 

We d isag ree . 

A tria l  cou rt has wide d iscret ion i n  conducti ng voi r  d i re .  State v. Wade ,  _ 

Wn . App .  2d _, 534 P . 3d 1 22 1 , 1 229 (2023) . Absent an abuse of d iscret ion and 

a showing of prej ud ice ,  the tr ia l  cou rt's ru l i ng  on the scope and content of vo i r  

d i re wi l l  not be  d istu rbed on appea l .  Wade ,  534 P . 3d a t  1 229 .  The  court abuses 

its d iscret ion if its decis ion is man ifestly un reasonable ,  rests on untenable 

g rounds ,  or  is made for untenab le reasons .  Wade ,  534 P . 3d at 1 229 .  

1 . Art icle 1 , Section 2 1  

Th is cou rt recently add ressed whether art icle 1 ,  sect ion 2 1  of our  state 

constitut ion app l ied to j u ry select ion and concluded it d id not .  State v. Booth , 24 

Wn . App .  2d 586,  604-05 ,  52 1 P . 3d 1 96 ,  review den ied , 1 Wn .3d 1 006 , 526 P . 3d 

imperm iss ib le or tota l ly i rre levant to the sentencing process , such as for 
example ,  the race , re l ig ion , or  pol it ical affi l iat ion of the defendant . . .  " (emphasis 
added)) . Zant does not add ress whether the pol it ical affi l iat ion of j u rors is an 
acceptable bas is on wh ich to exercise a peremptory stri ke . 
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849 (2022) . In Booth , we engaged i n  a Gunwa l l8 analys is to add ress whether 

art icle I ,  sect ions 21 and 22 of our  state constitut ion protected the use of 

peremptory chal lenges i n  crim i na l  j u ry select ion proceed ings .  24 Wn . App .  2d at 

60 1 -02 . We exp la i ned that art icle I ,  sect ion 2 1  governs a l it igant's rig ht to a j u ry 

tria l  wh i le art icle I ,  section 22 governs j u ry selection and that the two sect ions 

serve comp lementary ro les . Booth , 24 Wn . App .  2d at 604 . We concl uded that 

art icle 1 ,  section 2 1  d id not app ly to j u ry select ion and to i nterpret it as such 

wou ld render art icle I ,  sect ion 22's protect ions superfluous .  Booth , 24 Wn . App .  

2d at 604-05 .  

Booth contro ls in the present case . Because art icle 1 ,  section 2 1  does not 

govern j u ry select ion proced u res, we d isag ree that it necess itates i n-person j u ry 

selection .  

2 .  Ab i l ity to  Select a Fa i r  and  I mpart ia l  J ury 

Next , Morris asserts that conduct ing vo i r  d i re via Zoom vio lated h is rig ht to 

a fa i r  and impart ial j u ry because he was u nable to properly assess the j u rors' 

demeanor or cred ib i l ity . He also contends that remote voi r  d i re prevented the 

potent ia l  j u rors from understand ing the s ign ificance of the proceed ings because 

they cou ld not fee l  the g ravitas of be ing present in a cou rthouse . F ina l ly ,  he 

mainta ins that remote vo i r  d i re resu lted i n  unequa l  j u ror  experiences due to 

variances in the qua l ity and s ize of the potent ia l j u rors' video screens .  We are 

unpersuaded . 

8 State v. Gunwa l l ,  1 06 Wn .2d 54 , 720 P .2d 808 ( 1 986) . 
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Our  federa l  and state constitut ions guarantee crim ina l  defendants the rig ht 

to an impart ia l  j u ry .  U . S .  CONST. amend . VI ; WASH . CONST .  art .  1 ,  § 22 . Th is 

guarantee incl udes "the rig ht to have a j u ry d rawn from a fa i r  cross section of the 

commun ity . "  State v .  Meza , 22 Wn . App .  2d 5 1 4 ,  533 , 5 1 2  P . 3d 608 , review 

den ied , 200 Wn .2d 1 02 1 , 520 P . 3d 978 (2022) . Va i r  d i re is centra l  to protect ing 

th is rig ht ,  because it perm its the parties to "ask questions and engage in 

d iscuss ion with potent ia l  j u rors to d raw out potent ia l  b ias . "  State v .  Bel l ,  26 Wn . 

App .  2d 82 1 , 829 ,  529 P . 3d 448 , review den ied , 1 Wn .3d 1 035 ,  536 P . 3d 1 8 1 

(2023) . "But vo i r  d i re is more than just a question and answer session , "  it a lso 

a l lows the parties to assess a potent ia l  j u ror's cred ib i l ity via nonverbal cues , 

which are often more ind icative of a j u ror's rea l  character. Bel l ,  2 6  Wn . App .  2d 

at 829 .  The scope of voi r  d i re shou ld be coextens ive with its pu rpose , which " ' is  

to enable the parties to learn the state of m i nd of the prospective j u rors ,  so that 

they can know whether or  not any of them may be subject to a chal lenge for 

cause , and determ i ne the advisab i l ity of i nterpos i ng the i r  perempto ry 

chal lenges . ' " State v. Freder iksen , 40 Wn . App .  749 ,  752 , 700 P .2d 369 ( 1 985) 

(quoti ng State v .  Lau reano ,  1 0 1 Wn .2d 745 ,  758 , 682 P .2d 889 ( 1 984)) . 

The tria l  cou rt's b road d iscret ion i n  conduct ing vo i r  d i re is l im ited "on ly by 

the need to assure a fa i r  tr ial by an impart ia l  j u ry . "  State v. Brady. 1 1 6 Wn . App .  

1 43 ,  1 47 ,  64  P . 3d 1 258 (2003) . The  court abuses its d iscret ion i f  i t  "adopts a 

view that no reasonable person wou ld take . "  State v. S isouvanh ,  1 75 Wn .2d 

607 , 623 , 290 P . 3d 942 (20 1 2) .  
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In  response to the COVI D-1 99 pandemic ,  Wash i ngton courts i nstituted a 

variety of practices to ensure that tria ls cou ld conti nue safely. Our  State 

Supreme Court issued an order requ i ring courts to "cond uct a l l  O u ry tria l ]  

p roceed ings consistent with the most protective app l icab le pub l ic  health 

gu idance in the i r  j u risd iction . "  Ord .  re : Mod ificat ion of J u ry Trial Proc. , In re 

Statewide Response by Wash i ngton State Cou rts to the COVI D-1 9 Pub l i c  Health 

Emergency, at 3 (Wash .  J une 1 8 , 2020) https : //www.courts .wa .gov/content/ 

pub l icUp load/Supreme%20Court%20Orders/J u ry%20Resumpt ion%20Order% 

2006 1 820 . pdf [https ://perma . cc/S5Y J-BWPR] . It a lso noted that " [t] he use of 

remote technology i n  j u ry selection ,  i nc lud ing use of video for vo i r  d i re i n  crim i na l  

and civi l tria ls ,  is encouraged to red uce the risk of coronavi rus exposu re . "  Ord .  

re : Mod ificat ion of J u ry Trial Proc. at 3 .  Ki ng County Super ior Court issued a 

s im i lar  order authoriz ing i n -person crim ina l  j u ry tria ls with remote vo i r  d i re .  

Emergency Ord .  #27 re : Crim .  Cases , No .  2 1 -0- 1 2050-3 , Suspension of I n

Person Crim ina l  J ury Tria ls Through February 1 2 , 202 1 (King County Super .  Ct. , 

Wash .  Jan . 22 , 202 1 )  https ://k ingcounty .gov/~/med ia/cou rts/superior-cou rt/docs/ 

COVI D- 1 9/F I LED-Emergency-Order27-KCSC-2 1 0 1 20503 .ashx? la=en [https :// 

perma. cc/X2J E-4YGV] . 

Morris's arguments about the bu rdens of Zoom vo i r  d i re are without merit . 

At the t ime voi r  d i re took p lace , masking was sti l l  mandatory in Ki ng County.  Had 

vo i r  d i re been conducted i n-person , the ven i re wou ld  have been masked and 

9 COVI D- 1 9 is the World Hea lth Organ ization 's offic ia l  name for 
"coronavi rus d isease 20 1 9 , "  a severe , h i gh ly contag ious resp i ratory i l l ness that 
qu ickly spread th roughout the world after being d iscovered i n  December 201 9 .  
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Morris l i kely wou ld have had more d ifficu lty ascerta i n i ng the j u rors' demeanor .  I n  

contrast, o n  Zoom , the j u rors d id not need to b e  masked and Morris cou ld  eas i ly 

see the i r  fu l l  faces on h is  computer screen .  Zoom vo i r  d i re also permitted Morris 

to see each of the j u rors clearly, as opposed to i n -person vo i r  d i re where j u rors 

cou ld be i n  a faraway row, or  h idden by other j u rors surround ing  them . 

Moreover, the j u rors were g iven clear instructions on remote vo i r  d i re proced u res 

to ensure that they were fu l ly engaged and fu l ly attentive to the process . 

G iven that voi r  d i re took p lace at the he ight of the COVI D- 1 9 pandemic ,  

we d isag ree that the cou rt's decis ion to conduct vo i r  d i re remote ly was an abuse 

of d iscretion . The court imp lemented reasonable vo i r  d i re procedu res to protect 

the hea lth and safety of a l l  i nvo lved parties . These proced u res d id not v io late 

Morris's ab i l ity to select to a fa i r  and impart ia l  j u ry. 

3 .  Right to be  Present 

Morris also ma inta ins that remote vo i r  d i re v io lated h is rig ht to be present. 

We are unconvi nced . 

Crim ina l  defendants have the rig ht to be p resent at a l l  crit ica l stages of 

tria l , inc lud ing vo i r  d i re .  State v. I rby, 1 70 Wn .2d 874 , 880 ,  246 P . 3d 796 (20 1 1 ) .  

Whether th is rig ht has been vio lated is a question of law that we review d e  nova . 

I rby. 1 70 Wn .2d at 880 .  

In  accordance with orders from King County Superior Cou rt and our  State 

Supreme Court ,  the tria l  cou rt conducted vo i r  d i re remote ly via Zoom . The court 

noted that vo i r  d i re wou ld not excl ude anyone who d id not have access to 

i nternet and that anyone who wished to attend vo i r  d i re i n -person cou ld do so . 
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Morris cites no authority for h is content ion that the rig ht to be present 

means the rig ht to be present i n-person with the enti re ven i re .  Nor does he  

exp la in  specifica l ly how h is  rig ht to  be  present was "burdened" by  remote voi r  

d i re .  As Morris was able to attend vo i r  d i re i n-person h imself and  was ab le to 

view the ven i re via Zoom , we conclude that h is rig ht to be present was not 

v io lated . 

4 .  Vio lation of LCrR 4 . 1 1 

Lastly, Morris c la ims that the tria l  cou rt v io lated LCrR 4 . 1 1 (b) because the 

parties d id not ag ree to remote vo i r  d i re .  This cou rt recently rejected a s im i lar  

c la im i n  Wade .  

I n  Wade ,  the defendant objected to  remote voi r  d i re and  later c la imed that 

the tria l  cou rt v io lated LCrR 4 . 1 1  (b) by proceed ing with remote voi r  d i re over h is 

objection . 534 P . 3d at 1 230 .  On appea l ,  we exp la ined that the tria l  cou rt 

properly re l ied on the Supreme Court's October 2020 and J une 2020 Orders and 

King County Superior Court Emergency Order #27 when it a l lowed for remote 

j u ry selection .  Wade ,  534 P . 3d at 1 23 1 . We concl uded that the tr ial cou rt d id not 

v io late LCrR 4 . 1 1  (b) because the Supreme Court's J une 2020 order recogn ized 

that cou rts wou ld  need to adopt, mod ify, or suspend ru les l i ke LCrR 4 . 1 1  d u ring 

the pandemic .  Wade ,  534 P . 3d at  1 23 1 . We a lso noted that " ' l oca l ru les may 

not be app l ied i n  a manner i nconsistent with the civi l ru les' promu lgated by the 

Supreme Court . "  Wade,  534 P . 3d at 1 23 1  (quot ing Jones v .  C ity of Seattle , 1 79 

Wn .2d 322 , 344 , 3 1 4  P . 3d 380 (20 1 3)) . 
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The same holds true in the present case . When th is case proceeded to 

tria l  in Apri l 202 1 , a l l  of the emergency orders at issue in Wade were sti l l  i n  

effect. Therefore ,  our  ana lys is i n  Wade app l ies here and  we conclude that the 

court d id not v io late LCrR 4 . 1 1  (b) by comp lyi ng with the courts' orders and 

conduct ing vo i r  d i re via Zoom . 

Motion for M istria l  

Morris asserts that the cou rt abused its d iscret ion i n  denyi ng h is motion for 

a m istria l  after a witness stated that they'd seen Morris i n  an orange j umpsu it 

before .  Because the comment d id not resu lt i n  p rej ud ice ,  we d isag ree . 

We review a tria l  cou rt's den ia l  of a motion for m istria l  for an abuse of 

d iscretion .  State v. Emery, 1 74 Wn .2d 74 1 , 765,  278 P . 3d 653 (20 1 2) .  A court 

abuses its d iscret ion if its decis ion is man ifestly un reasonab le ,  based on 

untenab le g rounds ,  or  made for untenable reasons .  State v .  Barry, 1 84 Wn . App .  

790 ,  797 , 339  P . 3d 200  (20 1 4) .  A tr ial cou rt shou ld g rant a m istria l  "on ly when 

the defendant has been so prejud iced that noth ing short of a new tr ial can ensure 

that the defendant wi l l  be fa i rly tried . "  Emery, 1 74 Wn .2d at 765 . We consider 

th ree factors i n  determ in i ng whether an i rregu larity warrants a new tria l :  ( 1 )  the 

seriousness of the i rregu larity ,  (2) whether the statement was cumu lative of other 

properly adm itted evidence ,  and (3)  whether an i nstruct ion wou ld cu re the 

i rregu larity .  State v .  Perez-Valdez, 1 72 Wn .2d 808 , 8 1 8 ,  265 P . 3d 853 (20 1 1 ) . 

We presume that j u rors fo l low i nstruct ions and d isregard improper evidence .  

State v .  Christian , 1 8  Wn . App .  2d 1 85 , 1 99 , 489 P . 3d 657 , review den ied , 1 98 

Wn .2d 1 024 , 497 P . 3d 394 (202 1 ) .  
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Morris chal lenges the fo l lowing exchange with Joe Garcia ,  Gabrie l le  

Garcia's father, i n  wh ich the witness was asked to identify Morris i n  the 

courtroom : 

[STATE] : And if you ' re not ab le to , that's okay. 

[GARC IA] : Wel l ,  I shou ld be able to , I sat i n  a bunch of 
heari ngs i n  the ch i l d ren 's s ide .  

[STATE] : Wel l-

[GARC IA] : -and he was i n  an orange j umpsu it , so-

[STATE] : Joe-Mr. Garcia-

[GARC IA] : Okay. 

[STATE] : -if you ' re not ab le to make the identification ,  
that's okay. 

[GARC IA] : Okay. All rig ht .  

[DEFENSE] :  Object ion . 

[COURT] : Yes . Lad ies and gentlemen , p lease d isregard 
the last statement by the witness . 

Condon is instructive here .  In Condon , a witness made th ree separate 

statements that the defendant had been in ja i l ,  i n  v io lat ion of a ru l i ng  i n  l im i ne .  

72  Wn . App .  638 , 648 , 865  P .2d 52 1 ( 1 993) . The  witness testified that the 

defendant ca l led her "when he was gett ing out of ja i l "  and that he had asked her 

to p ick h im up from ja i l  in Seattle . Condon ,  72 Wn . App .  at 648 .  Later, on  cross

examination , the witness testified , "Yeah .  I d id n 't te l l  her where I was p icki ng h im 

up .  I 'm  not a l lowed to  say that, bu t  he was i n  a desperate s ituat ion that n ig ht . "  

Condon , 72 Wn . App .  at 648 .  The tria l  cou rt g ranted the defendant's motion to 

stri ke the comments , den ied the defendant's subsequent motion for a m istria l , 

and instructed the j u ry to d isregard any references that the defendant was i n  ja i l .  

Condon , 72 Wn . App .  at 648 .  Th is cou rt upheld the tria l  cou rt's ru l i ng  on appea l ,  
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reason i ng that the fact the defendant had been in ja i l  d id not mean he was gu i lty . 

Condon , 72 Wn . App .  at 649 .  We also determ ined that the statements were not 

serious enough to warrant a m istria l  and that the court 's instruct ion was sufficient 

to cu re any potent ia l p rejud ice .  Condon ,  72 Wn . App .  at 649 . 

L ike i n  Condon , the court g ranted Morris's objection ,  struck the 

statements ,  and gave a cu rative instruct ion to the j u ry .  We also note that the 

i rregu larity in the present case is less ser ious than that in Condon . Here ,  the 

witness made one pass ing statement ,  not th ree , that Morris had been in an 

orange j umpsu it . Th is comment was not prejud ic ia l . Even though some j u rors 

may have i nferred that Morris was i n  custody, that wou ld not be unusual  g iven 

the natu re of the charges . And noth ing about the witness's reference to "a bunch 

of heari ngs" i nd icated how long Morris may have been i n  custody. We conclude 

that the court properly den ied Morris's motion for m istria l .  

F i rst Aggressor J ury I nstruct ion 

Morris c la ims that the court erred i n  g ivi ng a fi rst agg ressor instruct ion 

because it re l ieved the State of i ts burden of provi ng the absence of se lf-defense. 

Because such an instruction does not sh ift the bu rden of proof away from the 

State , we d isag ree . 

A party is entit led to an instruct ion if it is "supported by substant ia l  

evidence i n  the record . "  State v .  Griffith , 91 Wn .2d 572 , 574 , 589 P .2d 799 

( 1 979) . We review de nova whether sufficient evidence exists to support an 

instruction ,  viewing the evidence i n  the l i ght most favorab le to the party 
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requesti ng the instruction . State v .  Bea , 1 62 Wn . App .  570 , 577 , 254 P . 3d 948 

(20 1 1 ) . 

"Genera l ly ,  a s layer may not c la im se lf-defense to justify a ki l l i ng when 

they were the agg ressor or provoked the confrontation . "  State v .  Hatt , 1 1  Wn . 

App .  2d 1 1 3 , 1 35 , 452 P . 3d 577 (20 1 9) . A fi rst agg ressor j u ry instruct ion is 

appropriate where "there is cred ib le evidence from which the j u ry can reasonably 

determ ine that the defendant provoked the need to act i n  se lf-defense" or  " if 

there is confl ict ing evidence as to whether the defendant's conduct precip itated a 

fig ht . " State v. R i ley, 1 37 Wn .2d 904 ,  909- 1 0 ,  976 P .2d 624 ( 1 999) . A fi rst 

agg ressor instruct ion is a lso appropriate if "the evidence shows that the 

defendant made the fi rst move by d rawing a weapon . "  State v .  Anderson ,  1 44 

Wn . App .  85 ,  89 ,  1 80 P . 3d 885 (2008) . But such an instruct ion is not warranted 

"where the defendant und isputed ly engaged i n  a s ing le agg ress ive act and that 

act was the sole basis for the charged offense . "  State v. Grott , 1 95 Wn .2d 256,  

272 , 458 P . 3d 750 (2020) . 

Contrary to Morris's assertion ,  fi rst agg ressor instruct ions do not re l ieve 

the State of its bu rden of proof. Our  Supreme Cou rt cla rified recently that "fi rst 

agg ressor instruct ions are used to exp la in  to the j u ry one way i n  wh ich the State 

may meet its bu rden : by prov ing beyond a reasonable doubt that the defendant 

provoked the need to act i n  se lf-defense . "  Grott , 1 95 Wn .2d at 268 . And here ,  

the j u ry instructions stated that the State needed to  prove the absence of  se lf

defense beyond a reasonable doubt .  
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Viewing the evidence in the light most favorable to the State , a first 

aggressor instruction was warranted because there was some conflicting 

evidence as to who precipitated the events and there was evidence that Morris 

made the first move by drawing a knife. On the day of the murder, a folding 

pocketknife was found in Garcia's jacket pocket. Morris also sustained a cut on 

his finger. When asked about the cut during his police interview, Morris told 

detectives that Garcia did not have a knife that day but that "she had been armed 

before" and that he "didn't really think she would ever try to stab [him]." 

But at trial, Morris's story changed. He cross-examined one of the 

investigating detectives at length about the pocketknife found in Garcia's jacket, 

asking about the blade length and whether the user could "open it just one

handed." Morris then testified that, on the day of the murder, Garcia "had some 

big, dragon, shiny knife thing" and that he saw it "[a] few times." He also testified 

that Garcia kept "drawing [the blade] out," that she was shuffling things in her 

backpack, and that Garcia was fidgeting. He stated that he was "scared ." 

Morris also testified that Garcia's actions at the food court made him 

anxious: 

She-she had the baggy clothing and the phone fidgeting thing, 

and she had scratched herself a little . . . .  I started panicking. I 

think I was mumbling to myself or something, I 'm not certain.  And 

that's-that's when the thing happened. 

She-she stood up and was starting to move a little bit and I 

. . .  I freaked out. I got up and flicked the knife really quickly, and 
then she-she took one step. I don't know which leg. I don't know. 

She took some step.  And then I started moving at her, and she 

screamed, obviously, and then this-this hook stabbing thing 

happened. 
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Because there was confl ict ing evidence as to who i n it iated the events-even 

though Morris asserts he was not imp ly ing that Garcia was the fi rst agg ressor

and there was evidence that Morris made the fi rst move , we conclude that 

substant ia l  evidence supported a fi rst agg ressor instruction .  We also reject 

Morris's nove l argument on appeal that there was no evidence ind icati ng Morris 

was not the sole agg ressor. 

I mposit ion of Except ional  Sentence 

Morris asserts that the cou rt v io lated the S ixth and Fourteenth 

Amendments to the U n ited States Constitut ion by making a factual determ inat ion 

that facts found by the j u ry were substantial and compe l l i ng reasons justify ing an 

exceptiona l  sentence .  Our  case law mandates a d ifferent resu lt .  This cou rt 

cons idered the same argument i n  State v. Sage , 1 Wn . App .  2d 685 , 407 P . 3d 

359 (20 1 7) ,  and determ ined that th is i nqu i ry is a lega l  one .  

Whether the imposit ion of an exceptiona l  sentence vio lates the S ixth and 

Fourteenth Amendments is a question of law that we review de nova . State v .  

Alvarado ,  1 64 Wn .2d 556 , 563 ,  1 92 P . 3d 345 (2008) . 

The S ixth Amendment guarantees crim ina l  defendants a rig ht to tria l  by 

j u ry .  Th is rig ht ,  i n  conjunct ion with the d ue process clause of the Fou rteenth 

Amendment, requ i res that each element of a crime be proved to a j u ry beyond a 

reasonable doubt .  Al leyne v. U n ited States , 570 U . S .  99 ,  1 04 ,  1 33 S .  Ct. 2 1 5 1 , 

1 86 L .  Ed . 2d 3 1 4  (20 1 3) (p l u ra l ity op in ion) . Other than the fact of a prior 

conviction ,  any fact that i ncreases the pena lty for a crime beyond the statutory 

maximum is an "element" that must be subm itted to the j u ry and proved beyond a 

37 



No .  831 57-7- 1/38 

reasonable doubt .  Hu rst v .  F lorida ,  577 U . S .  92 , 92 , 1 36 S .  Ct .  6 1 6 ,  1 93 L .  Ed . 

2d 504 (20 1 6) ;  B lake ly v. Wash ington , 542 U . S .  296 ,  30 1 , 1 24 S .  Ct. 253 1 , 1 59 

L .  Ed . 2d 403 (2004) . The statutory maximum is "the maximum sentence a j udge 

may impose so le ly on the bas is of the facts reflected i n  the j u ry verd ict or 

adm itted by the defendant . "  B lake ly, 542 U . S .  at 303 (emphasis om itted) .  

For the court to impose an exceptiona l  sentence ,  the j u ry must fi rst fi nd 

"unan imously and beyond a reasonable doubt ,  one or more of the facts a l leged 

by the state in support of an agg ravated sentence" exist. RCW 9 . 94A. 537(6) . 

Then ,  the court must "fi nd [] ,  considering the pu rposes of th is chapter, that the 

facts found [by the j u ry] are substant ia l  and compe l l i ng  reasons j ustify ing an 

exceptiona l  sentence . "  RCW 9 . 94A. 537(6) . The cou rt must set forth its reasons 

for impos ing an exceptiona l  sentence i n  written fi nd ings of fact and conclus ions 

of law. RCW 9 . 94A. 535 . 

Desp ite settled law to the contrary, Morris contends that the court 

engaged i n  imperm iss ib le fact fi nd ing by conclud i ng that there are substantia l  

and compe l l i ng reasons justify ing an exceptional  sentence .  And a lthough th is 

cou rt rejected the same argument i n  Sage,  Morris c la ims that the court i n  Sage 

d id not fu l ly exp la in  its reason ing . We d isag ree . 

L ike Morris ,  the defendant i n  Sage argued that the tria l  cou rt engaged i n  

fact fi nd ing , i n  v io lat ion of  h is  S ixth Amendment rig ht to  a j u ry tria l , by  enter ing an 

exceptiona l  sentence .  1 Wn . App .  2d at  707.  Th is cou rt d isag reed , exp la i n i ng 

that 
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"once the j u ry by specia l  verd ict makes the factual  determ inat ion 
whether agg ravati ng ci rcumstances have been proved beyond a 
reasonable doubt ,  ' [t] he tr ial j udge [ is] left on ly with the legal 
conc lus ion of whether the facts a l leged and found were sufficiently 
substant ia l  and compe l l i ng  to warrant an except ional  sentence . ' " 

1 Wn . App .  2d at 708 (quoti ng State v. Su le iman , 1 58 Wn .2d 280 ,  290-9 1 , 

29 1  n . 3 ,  1 43 P . 3d 795 (2006)) . 

The Sage court also rejected Morris 's argument that Wash i ngton 's  

sentencing scheme is ana logous to the sentencing scheme deemed 

unconstitutiona l  by the Supreme Court i n  Hu rst: 

I n  Hu rst, the Supreme Court held F lorida's death pena lty procedu re 
vio lated the defendant's S ixth Amendment rig ht to a j u ry tria l  
because the j u ry's fi nd ings of agg ravat ing factors were advisory,  
resu lt ing i n  proh ib ited fact fi nd ing by the j udge .  But the F lorida 
statute at issue expressly state[d] that the j u ry fi nd i ngs were 
"advisory . '' FLA.  STAT. § 92 1 . 1 4 1  (2004) . By contrast , u nder 
Wash ington p rocedu re here ,  the j u ry exclus ively resolves the 
factual question whether the agg ravat ing c i rcumstances have been 
proven beyond a reasonable doubt .  

1 Wn . App .  2d at  7 1 0 n . 86 .  

We decl ine to deviate from our  hold ing i n  Sage . I n  the present case , the 

j u ry entered special verd ict forms with specific fi nd i ngs that the agg ravat ing 

c i rcumstances had been proved beyond a reasonable doubt .  The court then 

noted on the record that the j u ry had made such fi nd i ngs and described the 

evidence that supported each fi nd ing . The cou rt next concluded that the j u ry's 

fi nd i ngs constituted " [s]ubstant ia l  and compel l i ng  i nterests" for impos ing an 

exceptiona l  sentence .  The tr ial cou rt properly ana lyzed and articu lated its bas is 

for impos ing an exceptiona l  sentence and d id not engage i n  any fact fi nd ing . 
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Vict im Pena lty Assessment and DNA Fee 

I n  supp lementa l briefi ng , Morris ma inta ins that the victim pena lty 

assessment shou ld be stricken because the court determ ined he was i nd igent at 

the t ime of sentencing . He also contends that the DNA fee shou ld be waived for 

the same reason .  We d isag ree that the court determ ined Morris to be ind igent ,  

but remand for Morris to make such a motion as to the vict im pena lty assessment 

and the DNA fee .  

The  leg is latu re recently amended RCW 7 .68 .035 to proh ib it t he  imposit ion 

of a vict im pena lty assessment i f  the cou rt fi nds that the defendant is ind igent at 

the t ime of sentencing . See LAws OF 2023,  ch . 449 ,  § 1 ("The cou rt sha l l  not 

impose the pena lty assessment under th is sect ion if the court fi nds that the 

defendant, at the t ime of sentencing , is ind igent . ") .  If the court does not make 

such a fi nd ing  at sentenci ng ,  a defendant can later move to have the fee waived 

if they are unable to pay the pena lty and the court must waive the fee .  RCW 

7 .68 . 035(5)(b) . The leg is latu re also e l im inated the DNA col lect ion fee from 

RCW 43 .43 .  754 1 . Under newly amended RCW 43 .43 .  754 1 , the cou rt must 

waive any DNA col lect ion fee imposed before to J u ly 1 ,  2023 upon a motion by a 

defendant. 

Here ,  the court d id not fi nd Morris ind igent at sentenci ng ,  but d id g rant h is 

motion for an order to proceed i n  forma pauperis on appeal . Because such a 

fi nd ing was not made and Morris is now ind igent ,  we remand for Morris to move 

to stri ke the vict im pena lty assessment .  On remand , he may also move to waive 

the DNA co l lection fee .  
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We affirm the conviction and remand for Morris to move to strike the victim 

penalty assessment and DNA col lection fee .  

WE CONCUR: 
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